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and Response to Agency Comments 

Dear Ms. Hicks and Mr. Boice: 

This letter transmits the LSRG's revised Institutional Control Plan (ICP) for the Lemberger 
Landfill and Lemberger Transport & Recycling superfund sites. The ICP has been revised to 
address your comments and responds to each comment as noted below. We look forward to 
discussing this with you. 

Comment 1. Section 1.3: The IC plan does not adequately describe the potential exposures 
that the ICs are intended to prevent. The potential routes of exposure to contaminants need to be 
described, including: direct contact with contaminated wastes and soils; vapor intrusion of VOCs 
from landfill gases and contaminated groundwater; and residential usage of groundwater (ingestion, 
direct contact, and inhalation exposures). Maps showing the areas where residential usage of 
groundwater needs to be restiicted, where vapor intrusion tisks exist, and landfill areas should be 
referenced. 

Response: A more thorough identification of potential exposure pathways is included in 
the ICP at Sections l .3 and 1.4 and the figures have been revised to show the estimated 
contaminated groundwater plume with the institutional control areas superimposed to show how the 
areas with contaminated groundwater are addressed by specific institutional controls. 

Comment 2. Section 1.4.a; Figure 1: Rev.ise the description of the NR-81 2 to be consistent 
with the description provided by James Walden, WDNR. Add a description of NR 506.085. The 
l,200 foot restriction areas around the landfill s needs to be delineated on a map. The color used to 
show the 250 foot casing area on Figure 1 is not well differentiated from areas where there are no 
restrictions. Make the legend descriptions consistent with the memorandum from James Walden. 
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Response: The revised discussion of NR 812 and NR 506 is included in the ICP at 
Section 1.4 a i and ii. TI1e figures have been revised as requested. 

Comment 3. Section 1.4.b; Section 1.4.c; Section 1.4.e; Figure 1; Figure 2: Figures 1 and 2 
do not clearly delineate the landfill area, the fences, or the deed restriction areas. It appears that a 
separate map is needed for this purpose. 

Response: The figures have been revised to address this comment. 

Comment 4. Section 1.4.g; Exhibit 2: TI1e yellow colorings of general agriculture, and 
country estates are indistinguishable. TIUs color includes the source areas, and much of the areas 
exceeding ESs and P ALs. The relatively new wells identified on Figures 1 and 2 indicates that this 
area is attractive for development for rural residences. A map is needed that adequately 
distinguishes the different zoning categories. 

Response: A more clear zoning map is included as Figure 1. A thorough discussion of 
existing zoning is included in Section 1.4 b, and the ICP includes copies of the relevant portions of 
the Town of Franklin's existing zoning ordinance/land use plan. See Attachment E. 

Comment S. Section 1.5: The infonnation indicates the following deficiencies: 

Comment Sa. Vapor intrusion risks have not been addressed (see OSWER Draft Guidance 
for Evaluating the Vapor Intrusion to Indoor Air Pathway from Groundwater and Soils, EPA530-D-
03-004, November 2002); 

Response: The vapor intrusion risks are analyzed in Attachment B and referenced in the 
ICP at Section 1.2, p. 2-3. 

Comment Sb. The current deed restrictions do not appear to include the entire area where 
development needs to be restricted because it appears that the landfill extends into the no1th Yi half 
of the SE and SW 1/4s of the NE 1.1 of Section 34. 

Response: The legal descriptions in the updated deed restrictions have been corrected 
and appropriately restrict activity within the LTR fence. See Attachment A. The figures have also 
been revised to reflect the accurate legal descriptions. 

Comment Sc. The proposed restrictive covenant does not appear to include the entire area 
where development needs to be restricted because the landfilled area appears to extend into: the east 
Y:z of the of the NE ~ of the NE ~ of Section 34; and into the north Y:z of the SE and SW ~s of the 
NE ~ of Section 34. 

Response: See Response to Comment Sb. 
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Comment Sd. The Town of Franklin zoning can not be effective in preventing exposures to 
contaminants because the zoning map does not identify areas where restrictions to development are 
necessary to protect remedy components, or to prevent 1isks from direct contact, vapor intrusion or 
residential water usage. For example, the zoning map would suggest that general agiicultural usage 
is acceptable on the landfill cap. 

Response: The discussion of the Town of Franklin's zoning rules is not intended to 
suggest that the Town's zoning, standing alone, comprehensively prevents exposure to contaminants. 
The zoning restrictions do not exist in isolation, however, but are part of a package of institutional 
controls that include the deed restrictions, access agreements, easements, and the State restrictions 
under NR 812 and NR S06. The Town's zoning adds yet another layer of protection that will assist 
in preventing exposure to contaminants. As explained in the ICP at Section 1.4 b, the zoning 
prevents any intense development and in fact prevents any non-agricultural development in the area. 
A variance or rezoning would be required to allow any new residential development. Additionally, 
the LSRG is working with the Town and its land use consultant to update the zoning maps, rezone 
the superfund sites, and assist in the evaluation of any proposals for new land use in the areas. See 
ICP Section 1.4 b, p . 6, and Attachment F. 

Comment 6. Section 2.0: In addition to the tasks listed, the LSRG needs to pe1form the 
following tasks: 

Comment 6a .. Evaluate vapor intrnsion risks, and delineate areas where development needs 
to be restricted because of vapor intrusion risks. 

Response: See Response to Comment Sa. 

Comment 6b. Add the east Yi of the of the NE 1;4 of the NE 1;4 of Section 34 to the proposed 
restrictive covenant being negotiated with Mr. Lemberger. 

Response: See Response to Comments Sb and Sc. 

Comment 6c. Pursue restrictive covenants with the owner(s) of the north Yi of the SE and 
SW l;4s of the NE 'l.I of Section 34. 

Response: See Response to Comments Sb and Sc. 

Comment Sd. The LSRG needs to work with the Town of Franklin to update their zoning 
maps to show where development needs to be restiicted. 

Response: See Response to Comment Sd. See also ICP Section 1.4 b, p. 6, and 
Attachment E. 
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Comment Se. In addition to the support identified, if requested, the LSRG should provide 
support to WDNR for review of applications for high capacity wells (greater than 70 gpm) in the 
vicinity of the sites, and providing info1mation for adding the sites to the registry. 

Response: See Attachment E, Response to Comment 2, and Section 1.4 a ii. ICP pp. 4-5. 

Comment 7. Section 3.0: Add the following additional tasks: 

Comment 7a. inspection of the land records for proper recording ofrestrictive covenants; 

Response: See Response to Comment 5. 

Comment Th. working with the Town of Franklin to update zoning maps if necessary. 

Response: See Response to Comment 5d. 

We hope that the identified revisions to the Plan satisfy your concerns and look 
forward to discussing these with you in August. 

Enclosures 
cc: James Walden 

Kris Krause (via electronic mail) 
LSRG (via electronic mail) 

Very truly yours, 
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July 2009 

Lemberger Sites Remediation Group 
Institutional Conti·ol Plan For The Lemberger Landfill and Lemberger 

Transport & Recycling Sites 

1. Introduction 

The Lemberger Transport and Recycling, Inc. ("LTR") site is an inactive landfill 
located in Manitowoc County, Wisconsin that accepted industrial wastes in the 1970s. The 
Lemberger Landfill ("LL") site is located north of the LTR site and is also an inactive landfill 
that accepted solid and municipal waste and fly ash until the mid 1970s. The LTR site and the 
LL site, (collectively the "Sites"), are listed separately on the National Priorities List, but U.S. 
EPA studied them together, resulting in one Remedial Investigation/Feasibility Study that 
addressed both sites. 

The remedial action selected in the September 1991 Record of Decision ("ROD") 
addressed the first of two Lem berger Sites operable units identified by EPA. The first operable 
unit, OU 1, addressed groundwater contamination from both the LL and L TR sites and source 
contamination at the LL site and selected a remedy that included a groundwater pump and treat 
system to actively restore the contaminated aquifer. The ROD also required a slurry wall, a cap, 
leachate extraction, and other source control measures for the Lemberger Landfill. The remedial 
action selected in the 1992 ROD for the second operable unit, OU2, included drum and waste 
removal, capping, and other source control measures at the LTR site. 

[n a 1992 Consent Decree and a 1993 Administrative Order on Consent the 
Lemberger Sites Remediation Group ("LSRG") agreed to undertake the remediation of the Sites. 
Both the LL and the LTR sites are surrounded by fences and the LSRG currently bas a full-time 
operator working at and monitoring both Sites. 

Because hazardous substances remain at both Sites, EPA requires that the Sites be 
evaluated every five years. The second Five-Year Review required the LSRG to, among other 
things, obtain and file "restrictive covenants that restrict site development and installation of 
drinking water wells on LL and L TR facility properties." See 2"d Five Year Review Report, 
September 2005, p. 7. The LSRG had already obtained and recorded deed restrictions for the LL 
and L TR facility properties, but EPA requested that the LSRG obtain new restrictions with EPA 
approved language. Copies of the new, revised deed restrictions are included in Attachment A. 

[n addition, the LSRG, EPA and WDNR have been in the process of reevaluating 
the remedial measures for effectively addressing contamination at the Sites. As part of this 
process, EPA has requested an updated and expanded Institutional Control Plan ("ICP") that 
addresses more than merely the LL and the LTR facility properties. This Jnstitutional Control 
Plan is intended to satisfy this more recent EPA request. 
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1.1 Statement of Purpose 

The purpose of this Institutional Control Plan is to identify potential contaminant 
exposure pathways and identify existing and/or additional institutional control measures that 
effectively eliminate these exposure pathways. The ICP also outlines how the LSRG will 
participate in the implementation, maintenance, and management of these institutional control 
measures to prevent contact with contaminated waste, soil and groundwater and protect human 
health and the environment. 

l.2 Site Description Background 

The LL site is located in Section 27 and the L TR site is located in Section 34, 
both in Township 20 North, Range 22 East. The Sites are located in Manitowoc County, in an 
area that is mral and zoned for agriculture. See Figure 1. There are some non-farm residences in 
the area, primarily along the Branch River located less than one mile to the west of the LL site 
and northwest of the LTR site. Two residences are located within 1000 feet of the Sites. 

At the LL site about 40 acres, including the waste disposal area, is enclosed 
within a 6 foot high fence. See Figure 1. The LL waste disposal area has been capped as 
required by the OUl ROD, eliminating risks of contact with contaminated soil and/or waste 
mate1ials. Similarly, about 40 acres, including the waste disposal area, is enclosed within the 
L TR fence. See Figure 1. As required by the OU2 ROD, i.e. the L TR source control ROD, a 
removal action was completed and the waste disposal area has been capped, eliminating risks of 
contact with contaminated soil or materials. 

Groundwater contamination associated with the Sites is identified by the TCE 
preventive action limit (PAL) and enforcement standard (ES) plumes shown on Figures 1 - 5. 
Although EPA, WDNR and the LSRG have not yet achieved consensus on the precise causal 
explanation, the data that the LSRG collected over the past decade supports the conclusion that 
the ROD required source control activities and natural process, including some natural 
attenuation, have halted expansion of the contaminated groundwater plume. Moreover, this 
status has been achieved in spite of, not because of, the active pump and treat activities at the 
Sites that were required by the OUl ROD. See e.g. 2"d Five Year Review p. 3. See also RMT 
Work:plan for Monitored Natural Attenuation Engineering Demonstration Project, Revision 1, 
April 2006 p. l 0, and RMT Monitored Natural Attenuation Engineering Demonstration Project 
Summary Report, December 2008 p. 5, 15, 16, l 8. 

Existing institutional controls at the Sites that are designed to prevent contact with 
contaminated soils, waste and groundwater are described in Sections 1.4 of this Institutional 
Control Plan and include governmental controls arising under state and local regulatory authority 
such as permit approval processes, zoning ordinances, the regulation of maintenance activities, 
and deed restrictions that the LSRG has obtained for areas of particular concern. 

Recently EPA and WDNR have asked the LSRG to supplement the investigation 
and analysis that has already been conducted at the Sites with an assessment of the vapor 
intrusion risks at the Sites. This assessment is included as Attachment B. The assessment 
concludes that monitoring should continue but that there are no vapor intrusion risks at the Sites 
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that need to be actively addressed. Accordingly, no institutional controls are proposed to address 
vapor intrusion. Neve1iheless, if vapor intrusions risks are identified in the future, the LSRG will 
supplement this TCP and include measures to eliminate hannful human exposure. 

1.3 Performance Objectives 

The objective of this ICP is to prevent human exposure to contaminants by 
implementing institutional controls that will eliminate potential human exposure pathways. In 
addition, the plan outlines how the LSRG will keep agencies and private parties informed of the 
institutional controls and will monitor and correct any deficiencies in the implementation of the 
institutional controls. 

The potential contaminant exposure pathways that this TCP addresses include 
direct human contact with contaminated soil and contaminated waste materials and human 
contact with contaminated groundwater including residential exposure to contaminated 
groundwater via ingestion, direct contact, dermal absorption and inhalation. Indeed, the risk 
analysis in the ROD evaluated risks based on assumed residential occupancy on the LL and LTR 
sites (without any remedial measures) and the associated human exposure to contamination via 
direct contact with and consumption of contaminated soils, waste materials and groundwater at 
the concentrations that existed beneath the L TR and LL sites prior to any remediation. See OUl 
ROD pp. 12-13 . 

As explained below, these risks have been effectively abated as a consequence of 
the completed remediation measures and the institutional controls described below and EPA has 
concluded that "there is no evidence of cun-ent exposure" and that, accordingly, the Sites do not 
pose any immediate threat to human health or the environment. See 2"d Five Year Review p. 3. 

1.4 Types of Institutional Controls In Place 

There are a number of different institutional control mechanisms in place at the 
LL and LTR Sites. 

a. Governmental controls arising under state i.e. WDNR, regulatory 
auth01ity. 

L Wisconsin Administrative Code Section NR 506.085. 

The LL and the LTR sites are "solid waste disposal facilities which are no longer 
in operation." As such, WDNR approval is required to use the waste disposal areas for 
agricultural purposes, to establish or construct any buildings, or to excavate the final cover or 
any waste materials. See Wis. Admin. Codes. NR 506.085 (1)-(3). The NR 506.085 restriction 
areas are shown on Figures 1 - 5. Accordingly, the caps at the two Sites and the contaminated 
materials below those caps cannot be disturbed, used or contacted without WDNR permission. 
This prevents human contact with the protective caps and the underlyirlg waste materials at the 
two Sites. 
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n. Wisconsin Administrative Code Chapter 812 

Wisconsin Administrative Code ch. 812 regulates groundwater well placement 
and construction. A WDNR variance is required before any well is constructed or reconstructed 
within 1200 feet of a landfill site. See Wis. Admin. Codes. NR 812.10(2). The 1200 foot 
variance area in the vicinity of the LTR and LL sites is shown on the attached Figures 1-5. 

Additionally, WDNR approval is required prior to constructing or reconstructing 
any "well located in designated special well casing pipe depth areas." See Wis. Admin. Code s. 
NR 812.09(4)(f). The WDNR has designated the area potentially impacted by the contaminated 
groundwater plume in the vicinity of the LL and LTR sites as "designated special well casing 
pipe depth area" No. 18/19. See September 28, 2008, Bureau of Drinking Water & Groundwater 
Special Well Casing Pipe Depth Areas pp. 9-10. Copies of those pages are included in 
Attachment C. Figures 2-5 show the contaminated groundwater plume and the designated 
special well casing area. Under NR 812, therefore, no wells may be constructed or repaired 
within the area potentially impacted by contaminated groundwater without WDNR approval 
and/or unless the well is cased to a depth of at least 250 feet. 

Thus, the WDNR's application of the NR 812 rules at the Lemberger Sites 
effectively create three zones (the term "zone" is used only for the purposes ofthis discussion in 
this ICP) with different well construction rules within designated well casing area No. 18/19. 
The first zone (zone 1), established by NR 812.10(2), is the area that includes and immediately 
surrounds (i.e. is within 1200 feet of) the Sites. See Figures 2-5. In this zone, no well can be 
constructed or reconstructed without a WDNR issued variance. The second zone (zone 2), 
established by NR 812.09( 4)(f), includes those parts of special casing area No. 18/19 closest to 
the Sites and the contaminated groundwater plume that are located outside of, but adjacent to, the 
variance-only area (zone 1) established by NR 812. See Figures 2-5. In this zone any well must 
be cased to a depth of at least 250 feet. The third zone, (zone 3), also established by NR 
812.09(4)(f), includes the remaining portions of special casing area No. 18/19, i.e. the areas 
within the special casing area (located east of County Trunk Highway J) that are most distant 
from the Sites and the contaminated groundwater plume. See Figures 2-5. In this zone a well 
cannot be constructed or reconstructed without the prior approval of the WDNR. Based upon 
communication with WDNR, it is the LSRG's understanding that although wells in zone 3 
cannot be constructed or reconstructed without prior contact with and the express approval of 
WDNR, wells in zone 2 require no WDNR contact or express approval if they are cased to a 
depth of at least 250 feet. In other words, although zone 2 is closer to the contaminant source 
and contaminated groundwater plume as compared to zone 3, wells in zone 2 require less direct 
WDNR oversight, input and approval as compared to wells proposed for zone 3. 

For this reason, and others, the LSRG analyzed the NR 812 restrictions to 
determine if they are adequately protective given the decade of data that the LSRG has gathered 
regarding groundwater contamination in the area. A copy of this analysis is included as 
Attachment D. The analysis concludes that the existing well construction restrictions are 
adequately protective for residential use of groundwater in the area. However, the analysis also 
concJudes that the existing 250 foot casing requirement may not be adequate for wells drilled in 
the "250 foot casing required area," i.e. , "zone 2," if the wells are used to extract groundwater at 
rates approaching high capacity extraction rates. Accordingly, the LSRG has recommended that 
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the WDNR consider revising the "zone 2" 250 foot casing requirement area to specify that wells 
in this area that will extract groundwater at rates approaching high capacity must either be 
screened below Maquoketa Shale, i.e. approximately 450 feet below ground surface, or must 
receive express WDNR review and approval. The LSRG has alternatively proposed a more 
simple approach, i.e. amending the restrictions that apply to special casing area No. 18/19 to 
require WDNR contact, review and approval of every well, including wells in the area where a 
minimum 250 foot casing depth, but no prior contact with WDNR, is required by the current 
rules. 

In addition, as discussed below, the LSRG has informed its on-site operator, the 
Town of Franklin Plan Commission, and the Town's land use consultant, that the LSRG would 
like to be notified of any proposed development or zoning changes that are being considered in 
the vicinity of the Lemberger Sites. The LSRG has also offered to assist the Town in evaluating 
any such proposals. See section b below. 

m . Wisconsin Notification and Informational Websites 

Both the LL and LTR sites are listed in the Wisconsin Bureau of Remediation and 
Redevelopment Tracking System (BRRTs). The pertinent web address is: 
http://botw.dnr.state.wi.us/botw/SetUpBasicSearchForm.do. 

The LL and LTR sites are also displayed on the WDNR's Remediation and 
Reclamation Sites map (RR Maps). The website for the LL Site is: 
http://d1mnaps. wi. gov/imf/imf jsp?site=brrts2&qly1=00bnts open&qzoom=true&q buf=250&grv 
=DETAIL SEQ N0%3D33 l 95. The website for the LTR Site is: 
http://dnnnaps.wi.gov/irnf/imf.j sp?site=brrts2&qlyr=00brrts open&gzoom=true&qbuf=250&qrv 
=DETAIL SEQ N0%3033 199. 

These state registries and maps are intended to ensure that the public is notified of 
the location of, and has easy access to review information regarding the nature and dangers 
associated with, both the LL and LTR sites. 

b. Governmental controls arising under local (Town of Franklin) zoning 
authority 

The Town of Franklin has zoned all of the area where groundwater contamination 
concentrations exceed applicable performance standards as either Exclusive Agriculture or 
General Agriculture. See Figure 1. 

The Exclusive Agriculture designation is designed "to maintain highly productive 
agricultural lands in food and fiber production by effectively limiting encroachment of non
agricultural development, minimizing land use conflicts among incompatible uses and 
minimizing public service and facility costs normally associated with non-agricultural 
development." Only uses "consistent with agricultural uses" are permitted and those uses are 
defined as activities that will not convert land that has been devoted primarily to agricultural use, 
wi11 not limit the surrounding land's potential for agricultural use, will not conflict with 
agricultural operations on the land subject to a farmland preservation agreement, and will not 
conflict with agricultural operations on other properties. See October 14, 2008, Unified 
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Development Ordinance, Town of Franklin, Section 5-3 p. 16. A copy of the pertinent pages of 
the Ordinance are included as Attachment E. 

The General Agriculture designation is designed "to establish and preserve areas 
for agricultural, low density residential and outdoor recreation uses without permitting an 
intensity of development which would require the provision of urban facilities and services. 
Creation of a new parcel for the purpose of building a new residential structure in the AG 
distlict, after adoption of this ordinance, will be prohibited." See Attachment E, Unified 
Development Ordinance Section 5-4 p. 20. 

Accordingly, without Town Plan Commission approval, no additional non
agricultural development can occur in the area potentially impacted by contamination from the 
Sites. 

The LSRG has had numerous discussions with the Town of Franklin Plan 
Commission Chair and the Town's land use consultant, Martenson & Eisele, Inc. Attachment F 
includes copies of two letters that follow up on these discussions. The first letter requests that 
the LSRG be notified and allowed to participate in any Plan Commission consideration of 
changes to land use in the vicinity of the Sites. The second letter asks the Town to consider 
changing the zoning of the two Lem berger Sites from General Agriculture to "Landfill Overlay," 
or some other category that will identify the Sites as closed landfills and/or federal jurisdiction 
superfund sites. 

c. Maintenance of remedial source control measures to prevent exposure or 
migration of contaminated materials and to prevent any actions or uses that would disturb the 
integrity of the Sites or cause or contribute to exposure of contaminated materials 

Although perhaps not technically considered an institutional control, both Sites 
are entirely fenced and can only be accessed through locked gates with the permission of the 
LSRG. The LSRG does not anticipate that the fences will be removed in the future or that the 
Sites will be put to any other use. 

Additionally, as required by the terms of the OUl Consent Decree, the OU2 
AOC, and the LSRG's EPA-approved Operation and Maintenance Plan, the LSRG is required to 
regularly inspect, evaluate and repair and maintain the integrity of the caps and other required 
source control measures at the Sites and repo1t the results of these activities to EPA and WDNR. 
The LSRG has currently contracted with RMT, lnc. , the EPA-approved consultant at these Sites, 
to conduct the inspection, repair and maintenance activities. 

In addition to the restrictions imposed on these areas under State law, i.e. NR 506 
and NR 812, the LSRG has obtained and recorded deed restrictions for the LL and LTR sites and 
certain critical adjacent areas that prevent use of the areas in a manner that would interfere with 
the remediation or create health risks, without prior EPA, WDNR and LSRG approval. See 
section d below. 
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d. Prop1ietary controls relying on real property interests such as easements, 
restrictive covenants, and the like to prevent exposure or migration of contaminated materials 

LSRG has obtained and recorded easements, access agreements, and deed 
restrictions at both Sites that prohibit any activities that might interfere with the ongoing 
remediation, including the recently obtained restrictions with EPA-approved language and 
updated legal descriptions. The new restrictions forbid any use of groundwater and any surface 
or subsurface disturbing activity within the Site's fenced areas without approval from EPA, 
WDNR and the LSRG. Copies of these restrictions are included in Attachment A. 

The LSRG has also obtained restrictions on property that lies outside of the actual 
Superfund sites, including the area inunediately north of the LTR site that includes the most 
significant groundwater contamination outside of the fenced Sites. No new wells or any other 
activities are allowed on these properties if the activity might interfere with the ongoing 
remediation. These limitations apply to both the property owned by Ken Lemberger and the 
adjacent property owned by Norbert Braun. Copies of these recorded agreements are included in 
Attachment G(l) (Ken Lemberger property) and Attachment 0(2) (Norbert Braun property). 
The location of these areas is depicted on Figures 3-5. 

The LSRG has entered into a variety of easements, leases and access agreements 
for the property that hosts LSRG-installed or LSRG-monitored observation wells, groundwater 
extraction wells, residential monitoring wells, and the pipelines to transport pumped groundwater 
to the LSRG treatment building and to the Branch River for disposal. Copies of those 
agreements have been previously provided to EPA and will be provided again, upon request. 

e. Informational controls such as advisory signs warning the public about the 
dangers associated with the sites. 

Both sites contain pennanent markers and warning signs. Photos of these 
markers/signs are included in Attachment H. See also the discussion of the BRRT's registry and 
the RR Maps in section l .4a above. 

f. Residential well monitoring. 

The LSRG regularly samples 23 residential groundwater wells that are located in 
areas that could be impacted by groundwater contamination from the Sites. Sampling is 
conducted semi-annually and results are reported to the property owners, the WDNR and EPA. 
To date none of the sampled wells have contained contamination attributable to the Sites. If that 
were to occur in the future, the LSRG, in consultation with EPA and WDNR, would select an 
appropriate response, including providing a newly cased well, providing potable water, etc. 
Figures 4 and 5 show the locations of the monitored residential wells. 

1.5 Effectiveness of Existing Institutional Controls 

The in-place controls, including the fencing, the completed source control 
activities, the NR 506 use restriction, the NR 812 well construction rest1ictions, the deed 
restrictions, the applicable Town of Franklin zoning, and the ongoing residential well monitoring 
program, have effectively prevented human contact with contanlination. None of the residential 
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wells that are monitored by the LSRG have had exceedences of applicable performance 
standards. The current institutional controls provide short and long term protection from human 
contact with contaminants from the Sites. The governmental protections coupled with the 
informational and proprietary controls, signage, fencing, and the fact that the LSRG has 
agreements in place with most of the property owners in the area for remediation activities 
including monitoring wells, pipelines, etc., provide sufficient layering to ensure that the public is 
not exposed to harmful contaminants. See e.g. Figure 5. Nevertheless, as explained below, the 
LSRG proposes additional institutional controls at the Sites to ensure long-term effectiveness. 

2.0 Proposed Institutional Controls at the Site 

In addition to maintaining all existing controls at the Sites, the LSRG proposes the 
following additional institutional controls: 

• Enhance future awareness of the restrictions by ensuring that there are 
adequate deed notices for all remediation works and by obtaining and recording additional deed 
notices when determined necessary. 

• Continue the established LSRG relationship and contact with Town of 
Franklin Plan Commission to provide LSRG with notice of any proposed changes to land use or 
any development plans for the areas impacted by the Sites and support the Town of Franklin' s 
consideration of any such proposed changes. 

• Continue to work with WDNR, including ongoing LSRG analysis and 
recommendations ofNR 812 casing depth restrictions and other well siting and pumping 
restrictions, and support WDNR's review of applications for new wells, including high capacity 
wells, within the NR 812 restriction areas. 

• At every five-year review, check to ensure that the Sites are listed in the 
state registry of contaminated sites. 

• Prior to site deletion from the NPL, evaluate whether a formal petition for 
a zoning change is necessary. 

3.0 Monitoring of Compliance with Institutional Controls 

In conjunction with the five-year reviews, an "Institutional Control Monitoring 
Report" will be submitted. The next such report will be due by March 15, 2010. At a minimum, 
this report will contain the following components: 

• A description of the means (or continued means) employed to meet the 
institutional control requirements laid out in this plan. 

• The results of visual field inspection of all areas subject to site-specific 
restrictions. 

• An evaluation of the effectiveness of the institutional controls including 
whether the NR 812 restrictions cover the entire area where groundwater containment 

8 
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concentrations exceed applicable performance standards and the area where pumping restrictions 
are necessary to prevent human contact with contaminated soils, waste materials and 
groundwater, and whether the current casing and pumping restrictions prevent exposure and 
contact with the contaminated groundwater plume. 

• A description of any deficiencies and the eff01is or measures that have 
been or will be taken to correct problems. 

• A description and analysis of any new or planned developments in the 
vicinity of the groundwater restriction area to identify and evaluate any new developments that 
may involve installation of wells, including contact with WDNR to determine if WDNR is aware 
of any such development. This information will also be provided, as appropriate, in the semi
annual O&M Reports. 

• As part of the LSRG's ongoing obligation to monitor residential wells, the 
LSRG' s contractors will gather information, including if necessary via interviews with residents, 
regarding unused water wells on the property, new water wells on the property or in the vicinity 
of the property, modifications in water supply, maintenance of existing water wells, changes in 
water use, water quality (e.g. taste, color, odor). Pertinent information will be included in O&M 
Progress Reports. 

• The LSRG will update land use, deed restriction and groundwater 
contamination maps when significant changes are made or detected. 

• When it is determined that the need for one or more institutional controls 
no longer exists at the Sites, the LSRG will provide a recommendation to the EPA and WDNR 
that such institutional controls be discontinued. Such recommendations will normally be made 
in conjunction with the five-year review unless a circumstance arises requiring a request earlier 
than the scheduled review. The LSRG will not delete or terminate an institutional control unless 
the EPA and WDNR have concurred in the deletion or termination. 

4.0 Response to Failed Controls and Corrective Action 

LSRG will notify the EPA and the WDNR as soon as is practicable upon 
discovery of any significant activity that is inconsistent with the institutional control objectives 
in this ICP or of any change in the land use or land use designation of the Sites. Examples of 
reportable items include: 

• Unauthorized intrusion into the Sites or physical disturbance of the 
remedial measures, including cap, slurry well, wells, etc. 

• Violation ofland control objectives, leases, deed restrictions, access 
agreements, etc .. 

• Any significant damage to the integrity of the cap, slurry wall, or other 
remediation works. 

9 
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• 
restriction area. 

Any changes in usage or plans for usage of groundwater within the 

• The LSRG will work with WDNR to make adjustments to the 
groundwater restriction areas, and to well and pumping restrictions within the restriction areas, 
as necessary. 

• If problems are identified, LSRG will work with the EPA and the WDNR 
to determine a plan of action to rectify the situation, except in the case where LSRG believes the 
activity creates an emergency situation. In those cases, LSRG will respond to the emergency as 
necessary and contact EPA or WDNR as soon as is practicable, or as othe1wise required by the 
terms of the governing documents, i.e. the Consent Decree, Administrative Order on Consent, 
and Records of Decision. Where possible, LSRG will also identify the root cause of the 
institutional control failure, evaluate how to best correct the process to avoid future problems, 
and implement these changes after consulting with EPA and WDNR. 

10 
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Document Number 

DOC= 1065459 
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ENYIRONM ENT AL 
PROTECTION EASEMENT 

AND 
DECLARATION OF 

RESTRICTIVE COVENANTS 

=-.:::~ .::r 
l/Q 2468 PG 297 

This Environmental Protection Easement and 
Declaration of Restrictive Covenants (the "Agreement") is 
made this 20'h day of May 2009, by and between Kenneth J. 
Lembergcr, an unmarried man (the "Grantor"), and the 
Lemberger Sites Remediation Group(' LSRG") ("the 
Grantee"). The Grantor and Grantee intend that the 
provisions of this Agreement also be for the benefit of the 
Wisconsin Department of Natural Resources ("WDNR") 
and the United States. WDNR and the United States are 
hereinafter referred to as the "Third Party Beneficiaries." 

STATE OF WI· MTWC CO 
PRESTON JONES REG/DEEDS 

RECEIVED FOR RECORD 
05/28/2009 9:35:42 AM 

WITNESSETH: 

WHEREAS, Gran tor is the owner of ce1iain land in 
Manitowoc County, Wisconsin, more particularly described 
on Exhibit A attached hereto and made a part hereof (the 
"Property"); 

Drafted by and after recording return to: 

Attorney Douglas 8 . Clark 
Foley & Lardner LLP 
P. 0. Box 1497 
Madison, WI 53701-1497 

005-027-0 13-000.00, 
Part of 005-034-002-00 1.00 and 
Part of 005-034-001-000.00 
Parcel Identification Number(s) 

:_)~ c t L 
WHEREAS, the LSRG is comprised of the City of Manitowoc, Manitowoc Company, 

Manitowoc Publ ic Utilities, Newell Company and Red Anow Products Company, LLC; 

WHEREAS, the WDNR is acquiring this interest pursuant to Wisconsin Statutes Sec. 
292.31; 

WHEREAS, the Property includes the Lem berger Landfill ("LL") and part of the 
Lem berger Transport Recycling ('' L TR'') Supcrfund sites located near the Vi llage of Whitelaw, 
which have been listed on the National Priority List under the Comprehensive Environmental 
Response, Compensation am! Liability Act ("CERCLA"); 

WHEREAS, the Owner and the LSRG previously executed a Global Access Agreement 
dated Muy 31 , I 995 and an Amended and Restated Global Access and Easement Agreement 
dated June 23, 2000 (Lhc " Prior /\grcements"), which Prior Agreement: specified the conditions 
upon which the LSRG was gran ted unrestricted , continuous and pcnnunent access to the 
Property for i Lsel L for Lhc U nitcd States Environmental Protection Agency ("U.S. EPA''), lor Lhe 
WO R, and ead1 uf their c.:ontractnrs. consultants and representati ves: 

WI I EREAS. pursuant to the Prior Agreements. the LSRG has been investigating and 
remcdiating hai'arclous substance C.:l)ntamination and restoring the LL and the L TR sites (the 

MADI_ 1044514.4 
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''Remediation") under the direction of the U.S. EPA and the WDNR, pursuant to Consent Decree 
No. 92-C-0583 (E.D. Wis. I 992) (the "Consent Decree") and the Administrative Order by 
Consent No. V-W-93-C-l 96 (U.S . EPA Region V, 1993) (the ''AOC''); 

WHEREAS, the parties wish to rcaffinn the Prior Agreements in their entirety and to 
clarify and agree to the fol lowing: (I) to grant a pe1111anent tight of access over the Property to 
the Grantee for purposes of implementing, faci litating and monitoring the remedial action; and 
(2) to impose on the Property use restrictions as covenants that will nm with the land for the 
pu1vose of protecting human health and the environment; and 

WHEREAS, Grantor wishes to cooperate with the Grantee in the implementation of all 
response actions at the Site. 

NOW, THEREFORE: 

1. Grant: Gran tor, on behalf of itself, its successors and assigns, and in 
cons ideration of the terms of the Consent Decree and the AOC, does hereby covenant and 
declare that the Property shall be subject to the restrictions set forth herein. Furthennore, 
Gran tor on behalf of itselt: its successors and assigns, and in consideration of the tenns of the 
Consent Decree and the AOC does give, grant and convey to the Grantee and its assigns, (I) the 
perpetual right to enforce said use restrictions, and (2) an environmental protection easement of 
the nature and character, and for the purposes explained in this Agreement, with respect to the 
Property. 

2. Purpose: It is the purpose of this Agreement to convey to the Grantee rights to 
facil itate the remediation of past environmental contamination and to protect human health and 
the environment by reducing the risk of exposure to contaminants. It is also the purpose of this 
Agreement that the Third Party Beneficiaries shall have the right to enforce the tenns of this 
Agreement. 

3. T hird Party Beneficiaries: Grantor and Grantee, on behalf of themselves and their 
successors, transferees, and ass igns, hereby agree that the WDNR and the United States, together 
w ith their successors and assigns, are the intended third party bencficiruies of all the benefits and 
rights conveyed to the Grantee under this Agreement. 

4. Restrictions on use: The fo llowing covenants, conditions, and restri ctions apply 
to the use o f the Property fo r the benefit of the Grantee and the Third Party Beneficiaries and are 
binding upon the Grantor including its successors, transferees, assigns or other person acqui ring 
an interest in the Property and their authori zed agen ts, employees, or persons acting under their 
direction and contro l. 

(a) Groundwater underl ying the Property shall not be extracted. consumed, 
cxpost:d or uti lized in any way, except for the limitetl purpose of treating and monitoring 
groundwater contamination levels in accortlancc with plans approved by the U.S. EPA. 

2 
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(b) There sha ll be no disturbance of the surface or subsurface of the land in 
any manner, including but not limited to filling, dri lling, excavation, removal of topso il , rock or 
minerals, or change of the topot,rraphy in any manner. 

5. Modification of restrictions: Any request for modification or rescission of this 
Agreement shall be made to the Grantee, the WDNR and the U.S. EPA at the addresses given 
below. T hi s Agreement may be modified or rescinded only with the written approval of the U.S. 
EPA S uperfund Division Director and the Director of the WDNR. Grante r, on behalf of its 
successors, transferees, assigns or other person acquiring an interest in the Property, agrees to 
file any U.S. EPA approved and WDNR approved modification to or rescission of the 
Agreement with the appropriate Registrar of Deeds and a certi tied copy shall be returned to the 
U .S. EPA and the WDNR at the addresses listed below. 

6. Environmenta l Protection Easement: Granter hereby conveys and grants to the 
LSRG, to the Grantee, to the Third Pa11y Beneficiaries and to their contractors, consultants and 
representatives, an irrevocable, petmanent and continuing environmental protection easement for 
access to and use of, at all reasonable times, the Property for purposes of: (i) prepari ng for and 
conducting the Remed iation, including but not limited to the construction, operation and 
maintenance of a groundwater treatment system, a portion of which may be located on the 
Property and (ii) any other purpose deemed reasonably necessary by the LSRG, U.S. EPA, 
and/or WDNR, pursuant to the Consent Decree, the AOC, and the Prior Agreements. 
Subparagraph (ii) shal l not be interpreted to expand the purposes fo r which this easement is 
given, but shal l be interpreted to be consistent with subparagraph (i) and the purpose for which 
this easement is needed. 

7. No Ownership. This Agreement shall not be interpreted as conveying to the 
LSRG, or any other party, any ownership ri ghts to the Prope1iy. This Agreement shall not be 
interpreted as changing any of the provisions of the Prior Agreements. Grantor acknowledges 
that it has already agreed to refrain from activity on the Property, or on any add itional Grantor
owned prope1iy in the vici nity of the Property, that could negatively affect the LSRG's 
remediation efforts or exacerbate the soi l or groundwater contamination at or in the vicinity of 
the LL or LTR sites. 

8. Reservation of Legal Rights. Nothing in thi s Agreement shall li mit or otherwise 
affect U.S. EPA's ri ghts of entry and access or U.S. EPA's authority to take response actions 
under CERCLA, the NCP, or other federal law, statute, rul e or admini strative order. 

9. No Public Access and Use: o right of access or use by the general public to nny 
portion of the Property is conveyed by thi s Agreement. 

I 0. 'otice requirement: Grnntor agrees to include in any instrument ~onveying any 
interest in any pn11ion of the Property. includi ng but not limited to deeds, leases, casements, 
licenses and ninrtgages. a notice wh ich is in substantia lly the fo llowing form: 

MADI_ 1044514.4 

NOTICE: T IJE INTEREST CONVEYED HEREBY IS 
SUBJECT TO AN ENVIRONMENTAL PROTECTION 
EASEMENT AND DECLARATION OF RESTRICTI VE 
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COVENANTS IN FAVOR OF, AND ENFORCEABLE BY 
THE WISCONSIN DEPARTMENT OF NATURAL 
RESOURCES AND THE UNITED STATES OF AMERICA 
AS THIRD PARTY BENEFICIARIES. 

Within thirty (30) days of the date any such instrument of conveyance is executed, 
Grantor must provide Grantee with a certified copy of said instrument and, if it has been 
recorded in the public land records, its recording reference. 

I I . Administrative jurisdiction: The federal agency having administrative jurisdiction 
over the interests acquired by the United States by this Agreement is the U.S. EPA. The WDNR 
has administrative jurisdiction over the interests acquired by this Agreement. 

12. Enforcement: Grantee and Third Party Beneficia1ies shall be entitled to enforce 
the terms of this Agreement by resort to specific performance or legal process. All remedies 
available hereunder shall be in addition lo any and all other remedies at law or in equity, 
including CERCLA. Enforcement of the terms of this Agreement shall be at the discretion of the 
Grantee, and any forbearance, delay or omission to exercise its rights under this Agreement in 
the event of a breach of any term of this Agreement shall not be deemed to be a waiver by the 
Grantee of such term or of any subsequent breach of the same or any other tem1, or of any of the 
rights of the Grantee under this Agreement. 

13. Covenants: Grantor hereby covenants to and with the Grantee and the Third Party 
Beneficiaries, that the Gran tor is the lawful fee simple owner of the Property. 

14. Notices: Any notice, demand, request, consent, approva l, or communication that 
either party desires or is required to give to the other shall be in writing and shall either be served 
personally or sent by first class mai l, postage prepaid, addressed as fo llows: 

MADI_ 1044514.4 

To Granter: 

Kenneth Lembergcr 
10007 Reif Mil ls Road 
Whitelaw, WI 54247 

To Third Part y Bencficin1y: 

U.S. Environmental Protection Agency 
Region r.i ve Admini strator 
77 West Juckson Boulevard 
Chicago, 1 L 60604 

4 

To Third Party Beneficiary: 

Wisconsin Dept. ofNatural Resources 
I 0 I South Webster Street 
Madison, WI 53703 

To LSRG: 

Douglas B. Clark 
f-oley & Lardner LLP 
150 East Gilman Street 
Madison. WI 53 703 
(608) 258-4276 
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15. General provisions: 

(a) Control ling law: The interpretation and performance of this Agreement 
shall be governed by the laws of the United States or, if there are no applicable federal laws, by 
the law of the State of Wisconsin. 

(b) Liberal construction: Any general rule of construction to the contrary 
notwithstanding, thi s Agreement shall be libera lly construed in favor of the grant to effect the 
purpose of this Agreement and the policy and purpose of CERCLA. If any provision of this 
Agreement is found to be ambiguous, an interpretation consistent with the purpose of this 
Agreement that would render the provision valid shall be favored over any interpretation that 
would render it invalid. 

(c) Severability: If any provision of this Agreement, or the application of it to 
any person or circumstance, is found to be invalid, the remainder of the provisions of this 
instrument, or the application of such provisions to persons or circumstances other than those to 
which it is fo und to be invalid , as the case may be, shall not be affected thereby. 

(d) Entire Agreement: This Agreement sets forth the enti re agreement of the 
parties with respect to rights and restrictions created hereby, and supersedes all prior di scussions, 
negotiations, understandings, or agreements relating thereto, all of which are merged herein, 
except that unless express ly modified or amended herein, nothing in this Agreement is intended 
or shall be deemed to supersede, replace or amend the Prior Agreements, which remain in full 
effect and are legally binding on both pruties. 

(e) No Forfeiture: Nothing contained herein wi ll result in a forfeit ure or 
reversion of Grantor's title in any respect. 

( !) Termination of Rights and Obligations: A patty's rights and obligations 
under this Agreement tenninate upon transfer of the party's interest in the Easement or Property, 
except that liabi lity for acts or omissions occurri ng prior to transfer shall survive transfer. 

(g) Counterparts: The parties may execute this Agreement in two or more 
counterparts, which shall , in the aggregate, be signed by both parties; each counterpart shall be 
deemed an original instrument as against any party who has signed it. In the event of any 
disparity between the counterparts produced, the recorded counterpart shall be controlli ng. 

(h) Binding Etfoct: Al l oflhc terms and conditions in this Agreement, 
including the benefits and burdens, shall run with the land as to the Property and shall be binding 
upon. inure to the benefit of, and be enforceable by the Grantee. the Third Party Beneficiari es 
and their respective successors and assigns. on-use or limited use of the casement rights 
granted in Lhi s /\grccment shall not prc,·ent the benefiting party from later use of the rights to the 
ful lest extent authorized in this /\greement. 

(i) Ruic Agninst Perpetuities: In the e\·ent it shall have been determined by a 
court o r competent jurisdiction that any or the interests conveyed or assigned or purported to be 
conveyed or assigned herein arc void as against any rule against pcq)ctuities or Chapter 700 of 
the Wisconsin Statutes, or its successor. the life or li ves of' such interest or interests shall he 

5 
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deemed without any fu rther action on the part of any party to be the longest life or lives possible 
wi thout violation of any such ru le or statute, as it is the intention o f the parties hereto that the 
interest conveyed herein shall not be in vio lation of any such rule or statu te. 

TO HA VE AN D TO HOLD unto the Grantee and its assigns forever. 

IN WITNESS WHEREOF, the parties hereto, which may be represented by and through 
thei r appointed counsel, enter into this Agreement. Each person sign ing this Agreement 
represents and warrants that he or she has the full power and authority to enter into this 
Agreement. 

<7'r 51~ /ator 
Date / / 

LEMBERGER SITES REMEDIATION GROUP 

By: ___ a~@ __ 
Douglas B. Clark, Agent Date 

MADI_ 1044 514.4 



STATE OF WISCO SIN 

COUNTY OF DANE 
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) SS. 

) 

STATE OF WISCONSIN ) 
) SS. 

COUNTY OF DANE ) 
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Deborah A. Taugher 

( Notary Public, Dane Count
1 

isconsin 
, My commission expires January 6, 20 13 

Personally came before me thi s 20th day of May, 2009, the above named Douglas 
B. Clark, to me known to be the agent of Leinberger Sites Remediation Group and the person 
who executed the foregoing instrument an<l aclyidwledge that he/she executed the sam~1011 
behalf of said entity by its authority. ~ ~ 

~Tri~ /-//.,,,___ __ 
Deboraly\. Taugher 

otaFyPublic, Dane County, Wisconsin 
My commission expires January 6, 2013 

Attachments: Exhibit A-Legal description of the Property 
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EXHIBIT A 

Legal Description of Property 

The ProperD1 that is the subject of'this E11viron111e11tal Protection Easement and Declaration 
of Restrictive Covenams is limited to the property that lies within the fences that s11rrm111d the 
two Parcels described below: 

Parcel I : 

The Northeast Qua1ier (NE 1/4) of the Southeast Qua1ier (SE 1/4) of Section Numbered 
Twenty-seven (27) Township Numbered Twenty (20) North, Range Numbered Twenty-two (22) 
East, in the Town of Franklin Manitowoc County, Wisconsin. 

Parcel No.: 005-027-01 3-000.00 

Parcel 2: 

The East One-half (E l /2) of the East One-half (E I /2) of the Northwest Quarter (NW 
1/4) of the Northeast Quarter (NE 1/4) of Section Numbered Thirty-fo ur (34), Township 
Numbered Twenty (20) North, Range Numbered Twenty-two (22) East, in the Town of Franklin, 
Manitowoc County, Wisconsin . 

Parcel No.: Part of 005-034-002-001.00 

Parcel 3: 

The West One-half( J/2) of the Northeast Quarter (NE 1/4) of the Northeast Quarter (NE 
l/4); and the West One-half (W 1/2) of the East O ne-half (E 1/2) of the Northeast Quarter (NE 
1/4) of the Northeast Quarter (NE 1/4), of Section Numbered Th i1ty-four (34), Township 
Numbered T wenty (20) North, Range Numbered Twenty-two (22) East, in the Town of Franklin, 
Manitowoc County, W isconsin. 

Parcel No. : Part of 005-034-00 1-000.00 
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This Environmental Protection Easement and 
Declaration of Restrictive Covenants (the "Agreement") is 
made this 201

h day of May 2009, by and between Terrance C. 
Lemberger (the "Granter'') and the Lemberger Sites 
Remediation Group (''LSRG") ("the Grantee"). The Granter 
and Grantee intend that the provisions of this Agreement also 
be for the benefit of the Wisconsin Department of Natural 
Resources ("WDNR") and the Uni ted States. WDNR and the 
United States are hereinafter referred to as the "Third Party 
Beneficiaries." 

STATE OF WI· MTWC CO 
PRESTON JONES REG/DEEDS 

RECEIVED FOR RECORD 
05/28/2009 9·35:42 AM 

WITNESSETH: 

Dra11ed b and after recordin return to: 
Attorney Douglas B. Clark 
Foley & Lardner LLP 
P. 0 . Box 1497 
Madison, Wl 53701-1497 
Part of 005-034-004-001.00 and 
Part of 005-034-003-000.00 

Parcel Identification Number(s) 

WHEREAS, Gran tor is the owner of certain land in Manitowoc County, Wisconsin, more 
pa11icularly described on Exhibit A attached hereto and made a part hereof (the "Property"); 

WHEREAS, the LSRG is comprised of the City of Manitowoc, Manitowoc Company, 
Manitowoc Public Utilities, Newell Company, and Red An-ow Products Company, LLC. 

WHEREAS, the WDNR is acquiring this interest pursuant to Wisconsin Statutes Sec. 
292.3 1. 

WHEREAS, the Prope11y is part of the Lem berger Transport Recycl ing ("L TR") 
Superfund site located near the Village of Whitelaw, which has been listed on the National 
Priority List under lhe Comprehensive Environmental Response, Compensation and Liabi lity 
Act ("CERCLA"): 

WHER EAS. the Owner and the LSRG previousl y executed an Access and Easement 
Agreement dated May 11 . 2005 (the ''Prior Agreement' ') that specified the conditions upon 
which the LSRG \\'as b'Tantcd unrestricted, continuous and permanent ac<.:ess to the Property for 
it self, for thc Unitcd States Environmental Protection Agency ("U.S. EP1\ " ), fo r the WDNR , and 
ea<.:h of lhei r contractors. consu I tan ts and representati vcs; 

WI !EREAS. pursuant Lo the Prior Agreement. the LSRG has been investigating and 
rcrncdiating ha1.a n.lous substance contamination and restoring the L TR si te (the "Remediation'·) 
under the direction o f the U.S. EPA and the WO R, pursuant to Consent Decree No. 92-C-0583 
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(E.D. Wis. 1992) (the ''Consent Decree") and the Administrative Order by Consent No. V-W-93-
C-l 96 (U.S. EPA Region V, 1993) (the"AOC"); 

WHEREAS, the parties wish to reaffirm the Prior Agreement in its entirety and to cla1ify 
and ngree to the following: (I) to grant a permanent ti ght of access over the Property to the 
Grantee for purposes of implementing, facili tating and monitoring the remedial action; and (2) to 
impose on the Property use restrictions as covenants that wil l run with the land for the purpose of 
protecting human health and the environment; and 

WHEREAS, Grantor wishes to cooperate with the Grantee in the implementation of all 
res ponse actions at the Site. 

NOW, THEREFORE: 

I. Grant: Granter, on behalf of itself, its successors and assigns, and in 
consideration of the terms of the Consent Decree and the AOC, does hereby covenant and 
declare that the Property shal I be subject to the restrictions set forth herein. Furthem1ore, 
Grantor, on behalf of itself, its successors and assigns, and in consideration of the tenns of the 
Consent Decree and the AOC, does give, grant and convey to the Grantee, and its assigns, ( I) 
the perpetua l ri ght to enforce said use restrictions, and (2) an environmental protection easement 
of the nature and character, and for the purposes explained in this Agreement, with respect to the 
Property. 

2. Pu1J?.ose: Tt is the purpose of this Agreement to convey to the Grantee rights to 
faci litate the remediation of past environmental contamination and to protect human health and 
the environment by reducing the risk of exposure to contaminants. It is also the purpose of this 
Agreement that the T hird Party Beneficiaries shall have the right to enforce the terms of this 
Agreement. 

3. Third Party Beneficiaries: Gran tor and Grantee, on behalf of themselves and their 
successors, transferees and assigns, hereby agree that the WDNR and the United States, together 
with their successors and ass igns, are the intended third party beneficiaries of all the benefits and 
rights conveyed to the Grantee under this Agreement. 

4. Restrictions on use: The following covenants, conditions, and restrictions apply 
to the use of the Property for the benefit of the Grantee and the Thi rd Party Beneficiaries and are 
binding upon the Grantor including its successors, transferees, assigns or o ther person acquiring 
an interest in the Property and their authorized agents, employees, or persons acting under their 
di rcction and contro l. 

(a) Groundwater underlying the Property shall not be extracted . consumed , 
exposed or utili zed in an y way, except fo r the limited purpose of' treating and monitoring 
groundwater contumination levels in accordance with plans appro ved by the U.S. EPA. 

(b) There shall be no disturbance of the surfa<.:c or subsurface of' the land in 
an y manner, in<.:luc.ling but not limited to filling. drilling, excavation, remova l of topsoi l, rock or 
mineral s, or change of the topography in any manner. 

MADI _ 1905836 2 
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5. Modification of restrictions: Any request for modification or rescission of this 
Agreement shall be made to the Grantee, the WDNR and the U.S. EPA at the addresses given 
below. This Agreement may be modified or rescinded only with the written approval of the U.S. 
EPA Superfund Division Director and the Director of the WDNR. Gran tor, on behalf of its 
successors, transferees, assigns or other person acquiting an interest in the Property, agrees to 
fi le any U.S. EPA approved and WDNR approved modification to or rescission of the 
Agreement with the appropriate Registrar of Deeds and a certified copy shall be returned to the 
U.S. EPA and the WDNR at the addresses listed below. 

6. Environmental Protection Easement: Grantor hereby conveys and grants to the 
LSRG, to the Grantee, to the Third Party Beneficiaries and to their contractors, consultants and 
representatives, an in-evocable, pennanent and continuing environmental protection easement for 
access to and use of, at all reasonable times, the Property for purposes of: (i) preparing for and 
conducting the Remediation , including but not limited to the construction operation and 
maintenance of a groundwater treatment system, a po1iion of which may be located on the 
Property and (ii) any other purpose deemed reasonably necessary by the LSRG, U.S. EPA, 
and/or WDNR, pursuant to the Consent Decree, the AOC, and the Prior Agreements. 
Subparagraph (ii) shall not be interpreted to expand the purposes for which this easement is 
given, but shall be interpreted to be consistent with subparagraph (i) and the purpose for which 
this easement is needed. 

7. No Ownership. This Agreement shall not be interpreted as conveying to the 
LSRG, or any other pa1ty, any ownership 1igbts to the Property. This Agreement shall not be 
interpreted as chanhring any of the provisions of the Prior Agreements . Gran tor acknowledges 
that it has already agreed to refrain from activity on the Prope1iy that could negatively affect the 
LSRG's remediation efforts or exacerbate the soil or groundwater contamination at or in the 
vicinity of the LL or L TR sites. 

8. Reservation of Legal Rights. Nothing in thi s Agreement shall limit or otherwise 
affect U.S. EPA's ri ghts of entry and access or U.S. EPA's authority to take response actions 
under CERCLA. the NCP, or other federa l law, statute, ru le or administrative order. 

9. No Public Access and Use: No right of access or use by the general public to any 
portion of the Property is conveyed by th is Agreement. 

I 0. Noti ce requirement: Grantor agrees to include in any instrument conveying any 
interest in any portion of the Prope1ty, including but not limited to deeds, leases, casements, 
licenses and mortgages, a notice which is in substanti ally the following form: 

MADI_ 1905836 2 

NOTICE: THE INTEREST CONVEYED HEREBY IS 
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Within thirty (30) days of the date any such instrument of conveyance is executed, Grantor must 
provide Grantee with a ce11ified copy of said instrument and, if it has been recorded in the public 
land records, its recording reference. 

11. Administrative jurisdiction: The federal agency having administrative jurisdiction 
over the interests acquired by the United States by this Agreement is the U.S. EPA. The WDNR 
has administrative jurisdiction over the interests acqui red by this Agreement. 

12. Enforcement: Grantee and Third Party Beneficiar1es shall be entitled to enforce 
the tcnns of this Agreement by resort to speci fie perfonnance or legal process. All remedies 
avai lable hereunder shall be in add1tion to any and all other remedies at law or in equity, 
including CERCLA. Enforcement of the tc1111s of this Agreement shall be at the discretion of the 
Grantee, and any forbearance, delay or omission to exercise its r1ghts under this Agreement in 
the event of a breach of any tenn of this Agreement shall not be deemed to be a waiver by the 
Grantee of such term or of any subsequent breach of the same or any other te1111 , or of any of the 
rights of the Grantee under this Agreement. 

13. Covenants: Grantor hereby covenants to and with the Grantee and the Third Party 
Beneficiaries, that the Gran tor is the lawful fee simple owner of the Property. 

14. Notices: Any notice, demand, request, consent, approval, or communication that 
either patiy desires or is required to give to the other shall be in writing and shall either be served 
personally or sent by first class mai l, postage prepaid, addressed as fo llows: 

To Granter: 

Terrance C. Lemberger 
14006 County Trunk Highway K 
Reedsvi lle, WI 54230 

To Third Party Beneficiary: 

U.S. Environmental Protection Agency 
Region Five Administrator 
77 West Jackson Boulevard 
Chicago, IL 60604 

15. General provisions: 

To Third Party Beneficia1y: 

Wisconsin Dept. ofNatural Resources 
I 0 I South Webster Street 
Madison, Wl 53703 

To LSRG: 

Douglas B. Clark 
Foley & Lardner LLP 
150 East Gilman Street 
Madison, WI 53703 
(608) 258-4276 

(a) Controlling law: The interpretation and pcrrormancc of thi · Af,rrccmcnt 
·hall be govcrneJ by the laws of the United Stales or. if there arc no applicable federal laws, by 
the law of the State o f Wisconsin. 

(b) Li beral construction : Any general ru le or construction to the contrary 
notwithswnding, thi s Agreement shall be libera ll y construed in fo vo r of the grant to effect the 
purpose of th is Agreement and the pol it:y and purpose o I' CER CLA. Ir any provision of th is 

4 
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Agreement is found to be ambiguous, an interpretation consistent with the purpose of this 
Agreement that would render the provision valid shall be favored over any interpretation that 
would render it invalid. 

( c) Severabi Ii ty: If any provision of this At,1reemcnt, or the appl ication of it to 
any person or circumstance, is found to be inval id, the remainder of the provisions of this 
instrument, or the application of such provisions to persons or circumstances other than those to 
which it is found to be invalid, as the case may be, shall not be affected thereby. 

( d) En ti re Agreement: This Agreement sets forth the entire agreement of the 
parties with respect to ri ghts and restrictions created hereby, and supersedes all prior discussions, 
negotiations, understandings, or agreements relating thereto, all of which are merged herein, 
except that unless express ly modified or amended herein, nothing in this Agreement is intended 
or shall be deemed to supersede, replace or amend the Prior Agreement, which remains in full 
effect and is are legally binding on both parties. 

(e) No Forfeiture: Nothing contained herein will result in a forfeiture or 
reversion of Grantor's title in any respect. 

(f) Termination of Rights and Obligations: A party's rights and obligations 
under this Agreement terminate upon transfer of the party's interest in the Easement or Property, 
except that liability for acts or omissions occurring prior to transfer shall survive transfer. 

(g) Counterparts: The parties may execute this Agreement in two or more 
counterparts, which shall, in the ag!,,>Tcgate, be signed by both parties; each counterpart shall be 
deemed an original instrument as against any party who has signed it. ln the event of any 
disparity between the counterparts produced, the recorded counterpart shall be controlling. 

(h) Binding Effect: Al l of the terms and conditions in this Agreement, 
including the benefits and burdens, shall run with the land as to the Property and shall be binding 
upon, inure to the benefit of, and be enforceable by the Grantee, the Third Party Beneficiaries 
and their respective successors and assigns. Non-use or limited use of the easement rights 
granted in this Agreement shall not prevent the benefiting party from later use of the rights to the 
fullest extent authorized in this Agreement. 

(i) Rule Against Perpetuities: ln the event it shall have been detcnnincd by a 
court of competent jurisdiction that any of the interests conveyed or assigned or purported to be 
conveyed or assigned herein are void as against any rule against perpetuities or Chapter 700 of 
the Wisconsin Statutes, or its successor, the li fe or li ves of such interest or interests shall be 
deemed without any rurther action on the patt of any party to be the longest life or li ves possible 
without violation of any such rule or statute, as it is the intention of the pnrtics hereto that the 
interest co1l\'eycd herein shall not be in viol::ition or any such rule or sta tute. 

TO HA VE A ro TO HOLD unto the Grantee and its as. ign. forever. 

5 
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IN WITNESS WH EREOF, the parties hereto, which may be represented by and through 
their appointed counsel enter into this Agreement. Each person signing this Agreement 
represents and warrants that he or she has the full power and authority to enter into this 

~~ S/~c./o? 
~ I 

Terrance C. Lem berger, Owne Date 

LEMBERGER SITE REMEDIATION GROUP 

B y: __ _,_..,,___--.1-'T-+-=---------
Dou 

6 
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DANE COUNT Y ) 

Personally came before me thi s 20th day of Mny;---2.~09, the abo~1a~ 
Temrnce C. Lem berger, to me known to be the p('.son ho executed the Joregaing instrument 
and acknowledge that he executed the same. / } / -

V d/r-

STATE OF W ISCONS IN 
SS. 

COUNTY OF DANE 

eborah A. laugh 
Notary Puh>'lic, Dane Co 1ty, Wisconsin 
M comfu iss ion expi · January 6, 20 13 

Personall y came before me thi s 20th day of May, 2009, the above named Douglas 
B. Clark, to me known to be the agent of Lem berger Sites Remediation Group and the person 
who executed the fo regoing instrument and acknowledge that he/she executed the s~o~ 
behalf of said entity by its aut hority. ( - ~ J ----_J- / ? 

-_..,-<.h-;;;,,/ ,., 

Deborah A. Taugher ~ 
Nota1:y Public, Dane o ty, Wisconsin 
MY commission expires January 6 , 20 13 

Attachments: Exhi bit A-Legal desc1ipti on of the Property 
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EXHIBIT A 

Legal Description of Prope11y 

The ProperD1 that is the subject o(this E11viro11me11tal Protection Easement and Declaration 
of Restrictive Covenants is limited to the property that lies within tire fence at the LTR site as 
described below: 

A parcel of approximately five (5) acres that includes: 

(I) All except the East (E) Two Hundred and Fifty (250) feet of the North One-half(N 
Yi ) of the North One-half (N Y2) of the North One-half (N Yi ) of the Southeast One-quarter (SE 
~)of the Northeast One-quaiier (NE ~)of Section Numbered Thirty-four (34), Township 
Numbered Twenty (20) No1ih, Range Numbered Twenty-two (22) East, in the Town of Franklin 
Manitowoc County, Wisconsin. 

Tax Parcel No: Part of 005-034-004-001 .00 

(2) The North One-ha If (N Yi) of the North One-half (N Yi) of the North One-half (N Yi) 
of the East (E) Two Hundred and Fifty (250) feet of the Southwest One-quarier (SW ~) , of the 
Northeast One-quarter (NE \;,; ) of Section Numbered Thirty-four (34), Township Numbered 
Twenty (20) North, Range Numbered Twenty-two (22) East, in the Town of Franklin Manitowoc 
County Wisconsi n. 

Tax Parcel No: Part of 005-034-003-000.00 

8 
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Technical Memorandum 

Date: July 20, 2009 

To: Richard Boice, United States Environmental Protection Agency (USEPA) 

cc: Kris Krause, John Rice, James Wedekind {RMT) 
Jim Walden, Wisconsin Department of Natural Resources (WDNR) 
Doug Clark, Lernberger Site Remediation Group (LSRG) 

From: Nate Keller and Ken Quinn 

Project No.: 3458.44 

Subject: Vapor Intrusion Assessment for Lernberger Landfill 

Background 
On February 27, 2009, the LSRG submitted a revised Institutional Control (IC) Plan to the United States 
Environmental Protection Agency. Comments from the USEPA and WDNR were received in an email 
from Nola Hicks (USEPA) dated April 9, 2009. Some of the agency review comments pertained to vapor 
intrusion (VI), and included the following: 

• Section 1.3: The IC plan does not adequately describe the potential exposures that the !Cs are 
intended to prevent. The potential routes of exposure to contaminants need to be described, 
including: direct contact with contaminated wastes and soils; vapor intrusion of voes from landfill 
gases and contaminated groundwater; and residential usage of groundwater (ingestion, direct 
contact, and inhalation exposures). Maps showing the areas where residential usage of 
groundwater needs to be resh·icted, where vapor intrusion risks exist, and landfill areas should be 
referenced. (USEPA) 

• Section 1.5: The information indicates the following deficiencies: a. Vapor intrusion risks have not 
been addTessed (see OSWER Draft Guidance for Evaluating the Vapor Intrusion to Indoor Air Pnthway 
from Groundwater and Soils, EPA530-D-03-004, November 2002) (USEPA) 

• Section 2.0: In addition to the tasks listed, the LSRG needs to perform the following tasks: Evaluate 
vapor intrusion risks, and delineate areas where development needs to be restricted because of 
vapor intrusion risks. (USEPA) 

• Section 1.5: Vapor Intrusion: I don' t recall seeing any assessment o.f vapor intrusion risks at this site 
and concur that the risk should be assessed. (WDNR) 

This memorandum presents RMT's analysis of vapor intrusion risks as requested by the USEPA and 
WDNR. RMT used USEP A recommended guidance and additional information and guidance presented 
by Hemy Nehls-Lowe (Division of Public Health, Wisconsin Department of Health Services) and Terry 
Evanson (WDNR) to assess vapor intrusion risks, and develop this memorandum. The presentations by 

C:\ DOCUMENTS AND SETTINGSIDTAUGHER\lOCAL SEITINGSITEMPORARY INTERNET FILESIOLKFC\M000345844.001.DOC 7/'}J)/00 



Technical Memorandum 

Nehls-Lowe and Evanson were part of the Federation of Environmental Technologists and WDNR 
Vapor Intrusion Consultant's Day. The presentations are available online 
(http://www.dnr.sta te.wi.us/orglaw/rr/technical/index.hbn#train08). Additional references used in this 
assessment include: 

• OSWER Draft Guidance for Evaluating the Vapor Intrusion to Indoor Air Pathway from 
Groundwater and Soils (Subsurface Vapor Intrusion Guidance) (USEPA, 2002). 

• USEPA's Vapor Intrusion Database: Preliminary Evaluation of Attenuation Factors DRAFT (USEPA, 
2008). 

• User's Guide for Evaluating Subsurface Vapor Intrusion into Buildings (USEPA, 2004). 

RMT evaluated the potential for vapor intrusion associated with the Lemberger Landfill (LL) and the 
Lemberger Transport & Recycling (LTR) site. The primary constituent of concern in these evaluations is 
trichloroethylene (TCE), due to its toxicity and volatility. Figure 1 presents a cross section showing a 
north-south hydro-stratigraphic cross section through the LL and the L TR sites. This figure illustrates 
the potential vapor migration pathway from the UGU to a hypothetical residential receptor. Currently 
there are no residences which overlie areas of the UGU where there are detections of TCE. Also, as 
shown in this figure and discussed in this technical memorandum, although there are a number of 
residences located downgradient and overlying the Lower Granular Unit (LGU) or bedrock water table, 
there is no completed pathway from the LGU/bedrock plume. 

The VI risks from the UGU were calculated for a hypothetical residence constructed over the UGU near 
well nest RM-103 which contains the highest TCE concentrations (3 µg/L) (Figure 2). TCE was chosen 
because it has the lowest cancer slope factor (in other words is the most toxic) for constituents found in 
the plume. The vapor intrusion guidance (USEP A, 2002) was used to determine if the Johnson-Ettinger 
(JE) Model (1991), or site-specific attenuation factors were appropriate for the analysis. The site-specific 
attenuation factors listed in Table 2c in the guidance show that concentrations of TCE in ground water 
greater than S µg/L result in an increased lifetime cancer risk of l xl0-6. TCE concentrations in the UGU 
are below this threshold. However, because of the shallow depth to water in this area the Jolmson
Ettinger model (1991) is recommended by the guidance to fully evaluate the potential for vapor inb-usion 
risks. 

RMT calculated the vapor intrusion risk using the JE model for observed concentrations of TCE in 
groundwater (attached). The default values for all parameters which have defaults are used in the 
calculation because this is a hypothetical scenario (the rationale for these defaults is included in the 
guidance document (USEPA, 2002)). The remaining inputs were developed from information collected 
from RM-SS and RM-1035. Those values and rationale for selection include: 

• Geology - Boring logs from RM-SS and RM-103S were examined and the most representative soil 
was selected. Based on these borings the UGU consists of silts/sands with varying amounts of fines 
and gravel. The boring logs are classified according to the Unified Soil Classification System 
(USCS), but the JE model uses the US Soil Classification System (SCS). The soil descriptions 
(silt/silty sand) is best represented by the sandy loam classification. 
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• Depth to groundwater -12 feet below grollld surface. TI1is was the average depth to groundwater 
from the last five years of monitoring for RM-1035. This location was selected for use because it is 
the nearest monitoring well downgradient from the Lernberger Landfill (LL). 

• TCE Concentration - 3µg!L. This is the maximum concentration that was detected at RM-55 in the 
Last five years. This well's concentration was selected because it represents the maximum TCE 
concentration expected in this unit. 

• Average flow rate into building-The JE model uses either an assigned flow rate or can calculate a 
flow rate based on the soil and building conditions. We used both the default assigned rate (5 
L/min) and a caJculated flow rate. The calculated rate option was used because it is likely that the 
basement/foundation would be backfilled with the surrounding material and coarser grained 
material would not be required - as assumed for the default value. However, an additional scenario 
was run with the default SL/min value to determine the increased risk if coarser grained material 
was used around the basement. 

The results of the JE modeling estimated an increased risk of 4.2 xlO-s for the scenario in which vapor 
flow into the building is calculated. Using the default value for vapor flow into a building (SL/min), the 
results of the model show an increased risk of 9.4 xl0-8• These estimates are both below the WDNR 
suggested value (lx10·5 risk) which requires additional evaluation and is below the acceptable risk range 
used by EPA (lxl04 to lxlQ-6). 

EPA's 2008 Vapor Intrusion Database report provides another method for assessing the potential for 
vapor intrusion from VOCs in groundwater. TIU.s report presents attenuation factors from groundwater, 
soil gas, and subslab vapor to indoor air based on thousands of samples. The groundwater to indoor air 
attenuation factor recommended by this database report is 1,000. TIU.s means that the TCE in 
groundwater would be diluted by 1,000 times from groundwater to indoor air. In tlus case, a 
groundwater concentration of 5 ~Lg/L would be diluted to 0.005 µg/L or 0.005 mg/m3. This is less than the 
indoor air standard for TCE of 0.012 mg/m3 for10·5 risk contained in EPA's Region 3 Risk Based 
concentrations but greater than the 0.0012 mg/m1 for lQ-6 risk (see indoor air standard in 
http://www.epa.gov/reg3hwmd/risk/human/index.btm). This comparison shows that the risk is within 
the acceptable risk range used by EPA (lx10·4 to l xlQ-6). 

The geology of the site plays an important factor when evaluating the potential for vapor intrusion risks. 
Recall that the TCE impacts are mainly in the LGU and bedrock aquifer. Downgradient of the site the 
LGU and bedrock aquifer is overlain by a saturated clay confining unit (CU) and the saturated UGU 
(silt/sand) (see cross section A-A' in Figure 1). Therefore, there is not a completed vapor migration 
pathway from the LGU or bedrock to the surface. This is because vapor cannot move through saturated 
soil, so vapor migration from the LGU is blocked by the overlying saturated soils. Therefore, the only 
potentiaJ source of vapor migration to any future homes downgradient of the site is from voes present 
in theUGU. 
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The groundwater concentration that poses a potential risk of greater than 10-5 can be calculated using 
either the JE model or the attenuation factor from USEPA's 2008 Vapor Intrusion Database. The JE 
model results in the calculated concentration in groundwater to be 321 µg/L whereas the USEPA 
database method, using an attenuation factor of 1,000, yields a value of 12 µg!L. WDNR recommends 
using predicted values based on the USEPA database method using an attenuation factor of 1,000. 
Therefore, if the TCE concentration in groundwater of the UGU increases above 12 µg/L, there may be 
the potential for indoor air to exceed the 10·5 risk standard of 12 uglm3. As stated above, the VOC 
concentrations in the LGU do not aifect vapor concentrations above the CU. 

Based on results discussed above RMT recommends the following actions: 

• Continued monitoring of the UGU should be conducted, with periodic review of the potential for 
vapor i11trusion. 

• If VOC concentrations increase, additional assessment should be conducted. For example, if TCE 
concentrations in the UGU exceed 12 ~Lg/L, additional assessment should be conducted to determine 
whether there is a potential risk for exceeding the appropriate standard for TCE in indoor air. 

C: \ DOCUMENTS AND SETTJNGS\DTAUGHER\LOCAL SElTINGS\TEMl'ORARY INTERNET PILES\OLKFC\M000345844·001.DOC 7/20/09 4 



Technical Memorandum 

Select slides from WDNR presentations (Evanson, 2007 and 2008) 

en nn1st action to 1nH1gate VI 
taken? 

o Standard exposure equations, as found on 
EPA websites, can be used to calculate the 
ambient air screening leYel. Equations should 
be adjusted for residential or non-residential 
use. 

o Standard EPA attenuation factors should be 
used 
• 0.1 sub-slab vapor ro indoor arr 
• O.OJ deep soil gas to indoor air 
• 0.001 groundwater to indoor air 

Common Questions about VI results 

o Will the DNR accept different 
attenuation factors from those 
recommended by EPA? 

DNR recommends the attenuation 
factors set out by EPA in their 2002 VI 
guidance 
We will implement whatever changes 
EPA makes to their recommendations 

en must action to mitigate 
taken? 

o If indoor air OR sub-slab concentrations (with 
the appropriate attenuation factor) exceed the 
1-in-l 00,000 excess lifetime cancer i;sk, then 
au actual or potential human health risk exists 
and action to mitigate the risk must be taken. 

o Exceedance of risk screening lnels in sub
slab Yapors alone will trigger the need for 
mitigation. 
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GW-ADV 

Reset to 
Defaults 

I M~RE I 

I M~RE I 

I M~RE I 

I M~RE I 

~ 

DATA ENTRY SHEET 

CALCULATE RISK-BASED GROUNDWATER CONCENTRATION (enter "le' in "YES" box) 

YES I x I 
OR 

CALCULATE INCREMENTAL RISKS FROM ACTUAL GROUNDWATER CONCENTRATION (enter "X" In ''YES" box and initial groundwater cone. below) 

YES I I 
ENTER ENTER 

Initial 
Chemical groundwater 
CAS No. cone .. 

(numbers only, Cw 
no dashes) (11glLJ Chemical 

I 79016 I I J Trlchloroethyfene I 
ENTER ENTER ENTER ENTER ENTER ENTER ENTER ENTER ENTER 

Depth Totals must add up to value of Lm (cell G28) Soil 

Average below grade Thicl<ness Thickness stratum A 

soi II to bottom Depth Thickness of soil of soil Soil scs 
groundwater of enclosed below grade of soil stratum B, stratumC. stratum scs soil type 
temperature, spacenoor, to water table, stratum A, (Enter value or 0) (Enter valuo or 0) directly above soil type (used to esttmale 

r. L, Lwi h, ha he water table, directly above soil vapor 

('C) (cm) (cm) (cm) (cm) (cm) (Enter A B, or C) water table permeability) 

I 10 I 200 I 365.76 365.76 I I A I SL SL 

ENTER ENTER ENTER ENTER ENTER ENTER ENTER ENTER ENTER 
Stratum A Stratum A Stratum A Stratum A Stratum B Stratum B Stratum B Stratum B Stratum C 

scs SOii dry soil total soil waler-fillec scs soil dry soil total soil water-filled scs 
soil type bulk density. porosity. porosity, soil type bulk density. porosity, porosily, soil type 

laokup Soil P,,A n• 0wA Lookup Soll r>o" n• e." LookUp Soil 
P<1tameters 

(g/cm3) (unitless) (cm3/cm3
) 

Paranll!teri (g/cm') (unitless) (cm31cm3
) 

Pan1metera 

ENTER 

User-defined 
stratum A 
soil vapor 

OR permeabil ity, 

k., 
(cm') 

I I 

ENTER ENTER ENTER 
Stratum C Stratum C Stratum C 

soil dry so1l total soil water-filled 
bulk density. porosity, porosity. 

P•c nc e.c 
(gtcm"l (unilless) (cm'lcm3

) 

I SL I 1.62 I 0.387 I 0.103 I SL I 1.62 I 0.387 I 0.103 I SL I 1.62 I 0.387 I 0.103 I 

ENTER ENTER ENTER ENTER ENTER ENTER ENTER 
Enclosed Enclosed Enclosed 

space Soil-bldg. space space Enclosed Floor-wall Indoor 
floor pressure noor noor space seam crack air exchange 

thickness, differential. length. wldlh, height, width. rate. 

1...,,,.. llP La Wa Ho w ER 

(cm) (glcm-s'l (cm) (cm) (cm) (cm) (1/h) 

I 10 I 4o I 1000 I 1000 I 366 I 0.1 I 0.25 I 

ENTER ENTER ENTER 
Averaging Averaging 

time for lime for Exposure 

carcinogens. noncarcinogens, duration. 

A Tc ATNC ED 
(yrs) (yrs) (yrs) 

70 I 30 I 30 

ENTER 

Exposure 
frequency, 

EF 
(days/yr) 

I 350 

ENTER ENTER 
Target Target halard 
risk for quotient ror 

carcinogens. noncarcincgens. 
TR THO 

(unitless) (unitless) 

1.0E-05 I 

Used to calculate risk-based 
orounawatet' concentrat ion. 

1 or2 

ENTER 
Average vapor 

f low rate into bldg. 
OR 

Leave blank to calculate 
o.,. 

(Um) 

I 5 I 



RESULTS SHEET 

RISK-BASED GROUNDWATER CONCENTRATION CALCULATIONS: 

Indoor Indoor Risk-based Pure Final 
exposure exposure indoor component indoor 

groundwater groundwater exposure water exposure 
cone.. cone., groundwater solubility, groundwater 

carcinogen noncarcinogen cone., S cone., 
(µg/L) (µg/L) (~tg/L) (~1g/L) (itg/L) 

INCREMENTAL RISK CALCULATIONS: 

Incremental 
risk from 

vapor 
intrusion to 

Hazard 
quotient 

from vapor 
intrusion to 

indoor air, indoor air. 
carcinogen noncarcinogen 
(unitless) (unitless) 

I 3.21 E+02 I 1.1 OE+03 I 3.21 E+02 I 1.47E+06 I 3.21 E+0:2 I [ NA 1- NA I 

SCROLL 
DOWN 

TO"END" 

I END I 

MESSAGE AND ERROR SUMMARY BELOW; (00 NOT USE RESULTS IF ERRORS ARE PRESENI) 
MESSAGE. The values of Csource and Cbulldlng on the INTERCALCS worksheet are based on unity and do not represent actual values. 

MESSAGE: R1sl</HQ or risk-based groundwater concentration ls based on a route-to-route extrapolation. 
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GW-ADV 

Reset to 
Defaults 

I M~RE I 

I M~RE I 

I M~RE I 

I M~RE I 

~ 

DATA ENTRY SHEET 

CALCULATE RISK-BASED GROUNDWATER CONCENTRATION (enter "X" on "YES" box) 

YES I I 
OR 

CALCULATE INCREMENTAL RISKS FROM ACTUAL GROUNDWATER CONCENTRATION (enl.er "X" In ''YES" box and tnlbal groundwater cone. below) 

YES I x I 
ENTER ENTER 

lnihal 
Chemical groundwater 
CAS No. cone.. 

(numbers only. Cw 
no dashes) (µgll) Chemical 

C!90is-T 3.00E+oo I I TrictiTc>roeihyiefie- - - - J 

ENTER ENTER ENTER ENTER ENTER ENTER ENTER ENTER ENTER ENTER 
Depth To1als must add up to value of Lwr (cell G28) Soil 

Average below grade Thickness Thickness stralUm A User-defined 
SOIV lobouom Depth Thckness of soil of soil Seti scs stratum A 

groundwater of enclosed below grade of SOii stratum B, slfatum C, slralum scs sod type s0tl vapor 
temperat1.Ke, spacenoor. to water 1able, slralum A. (Enter value or 0) (Enler value or 0) directly above SOii type (used to es11ma1e OR permeablhty, 

Ts 4 Lwr hA he he water !able, directly above soil vapor k, 

t0 c1 (cm) (cmJ (cm) (cm) (cm) (Enler A 8 or Cl water table permeabihtvl (cm') 

I 10 I 200 I 365.76 365.76 I I A I SL SL I I 

ENTER ENTER ENTER ENTER ENTER ENTER ENTER ENTER ENTER ENTER ENTER ENTER 
Stratum A Stratum A Stralum A Slrat\#nA S1ratum B Strah .. m B Stratum B Strab.rn B Stratum C Stratum C SlratumC StratumC 

scs SOii dry sell total soil water-f1llec scs sell dry so1ltolal SOii water-filled scs SOI) dry SOii lotal soil water-filled 
soil type bulk density, porosity, poroslly, sod type bUlk densily, porosity. poros11y, soll lype bulk density, poros11y, poros~y. 

Lookup Soil • P> n• e: lockup SoU .,.• ne o." lookup Soil Pt.c n" o.c 
Parameters 

(glcm') (urnlless) {cm3/cm3
) 

Pa03metera 
(glcm'} (unilless) _ (cm31cm'l 

Par1mtttr$ 
--· ---

(glcm') (unitless) (cm3/cm'l 

I SL I 1.62 I 0.387 I 0.103 I SL I 1.62 I 0.387 I 0.103 I SL I 1.62 I 0.387 I 0.103 I 

ENTER ENTER ENTER ENTER ENTER ENTER ENTER 
Enclosed Enclosed Enclosed 

space Soil-bldg. space space Enclosed Floor-wall Indoor 
noor pressl..l"e Ooor f1oo< space seam crack air exchange 

lhicl<ness, ditrerential, lenglh. widlh, height, w1d:h, rate, 

La ... <IP Le w. He w ER 

(cm) (glcm-s2
) (cm) (cm) (cm) (cm) (1/h) 

I 10 I 40 I 1000 I 1000 I 366 I o. t I 0.25 I 

ENTER ENTER ENTER 
Averaging Averaging 

lime for time for Exposure 
carcinogens, noncarcmogensj dlXBl!On, 

ATc ATNC ED 
(yrs) (yrs) (yrs) 

70 r 30 I 30 T 

ENTER 

Exposure 
frequency, 

EF 
(days/yr) 

350 

ENTER ENTER 
T8lgel Target hazard 
risk for quollent for 

carcinogens, noncarcmogens, 
TR THO 

(unotless) (unotless) 

1.0E-06 r 

Used to calculale risk-based 
aroundwater concentration. 

1 of2 

ENTER 
Average vapor 

Oow rate ir\IO bldg 
OR 

Leave blank lo calculale 

o ... 
(Um) 

I 5 I 



RESULTS SHEET 

RISK-BASED GROUNDWATER CONCENTRATION CALCULATIONS: 

Indoor Indoor Risk-based Pure Final 
exposure exposure indoor component indoor 

groundwater groundwater exposure water exposure 
cone., cone., groundwater solubility, groundwater 

carcinogen noncarc1nogen cone., S cone., 
(µg/L) (µg/L) (µg/L) uig/L) (µg/L) 

INCREMENTAL RISK CALCULATIONS: 

Incremental 
risk from 

vapor 
Intrusion to 

Hazard 
quotient 

from vapor 
intrusion to 

indoor air, indoor air, 
carcinogen non carcinogen 
(uniUess) (uniUess) 

I NA I NA I NA I 1.47E+OG I NA I I 9.4E-08 I 2.7E-03 I 

SCROLL 
DOWN 

TO "END" 

I END I 

MESSAGE AND ERROR SUMMARY BELOW (DO NOT USE RESULTS IF ERRORS ARE PRESENT) 

MESSAGE: Risk/HQ or risk-based groundwater concentration is based on a route-to-route extrapolation. 
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GW-ADV 

Reset to 
Defaults 

I Mc:E I 

I M~RE I 

I M~RE I 

I M~RE I 

~ 

DATA ENTRY SHEET 

CALCULATE RISK-BASED GROUNDWATER CONCENTRATION (enter")(" In ''YES" box) 

YES I I 
OR 

CALCULATE INCREMENTAL RISKS FROM ACTUAL GROUNDWATER CONCENTRATION (enter "X" in ''YES" box and initial groundwater cone. below) 

YES I x I 
ENTER ENTER 

Initial 
Chemical groundwater 

CAS No. cone., 

(numbers only, Cw 

no dashes) 1119/l) 

I 79016 I 3.00E+OO I 
ENTER ENTER 

Depth 

Average below grade 
soil/ lo bottom 

groundwater of enclosed 
temperature, space noor. 

Ts 4 
(•ci lcml 

I 10 I 200 I 

ENTER ENTER 
Stratum A Stratum A 

scs soil dry 
soil I e bulk density, 

Lookup Soll Pot 
Pau1me1ei1 

(gtcm3) 

ENTER 

Depth 
below grade 

to water table, 

'-W1 
lcml 

365.76 

ENTER 
Stratum A 
soil total 
porosity, 

n' 

(unitless) 

Chemical 

I Trichloroethylene I 

ENTER ENTER ENTER 
Totals must add up lo value of Lwr (cell G28) 

Thickness Th1ci<Jless 

Thickness of soil of soil 
of soil stratum B, stratun C, 

stratum A. (Enter value or 0) (Enter value or 0) 
h, .... he 

lcml lcml lcm) 

365.76 I I 

ENTER ENTER ENTER 
Stratum A Stratum B Stratum B 

soil water-fillec scs soil dry 
porosity, soil type bulk density, 

o: Lookup Solt p,,' 

(cm3/cmJ) 
Pammetef5 

(gtcm'} 

ENTER ENTER ENTER 

Soil 

stratum A 
Soil scs 

stra1um scs soil type 
diree1ly above soil type (used lo es~ma1e 

water table, directly above soil vapor 

IEnter A. B. or Cl water table Demleab11itvl 

A I SL SL 

ENTER ENTER ENTER 
Stra1um B Stratum 8 Stratum C 
soil total soll water-filled scs 
porosity, porosity, soil t e 

n" o.• Lookup Soll 

(unilless) (cm'tcm') 
Para mete" 

ENTER 

User-<lefined 
stratum A 
sojl vapor 

OR permeab1hty, 

k,, 

(cm'} 

I I 

ENTER ENTER ENTER 
Stratum C Stratum C Stratum C 

Soll dry soil total soil water-filled 

bulk density. porosity, porosity, 

Pbc nc o.c 
(g/cm'l (unitless) (cm3/cm3

) 

I SL I 1.62 I 0.387 I 0.103 I SL I 1.62 I 0.387 I 0.103 I SL I 1.62 I 0.387 I 0.103 I 

ENTER ENTER ENTER ENTER ENTER ENTER ENTER 
Enclosed Enclosed Enclosed 

space Soil-bldg. space space Enclosed Floor-wall Indoor 

noor pressure noor noor space seam crack air excnange 
thickness, d1fferentlal, length, w'Jdth, height, w1dtn, rate, 

i._. 6P 4 w. Ha w ER 

(cm) (g/cm-s'l (cm) (cm) (cm) (cm) (1/h) 

I 10 I 40 I 1000 I 1000 I 366 I 0.1 I 0.25 I 

ENTER ENTER ENTER 
Averaging Averaging 

tune for tome for Exposure 

carcinogens. noncarcinogens, duration. 

ATc AT re ED 
(yrs) (yrs) (yrs) 

70 T 30 T 30 T 

ENTER 

Expos<Ke 
frequency, 

EF 
(days/yr) 

350 

ENTER ENTER 
Target Target haZard 
nsk for quotient for 

carcinogens, noncarcinogens. 

TR THQ 

(unitle53) (unilless) 

1.0E-06 T 

Used to calculate risk-based 
groundwater concentration. 

1 cf2 

ENTER 
Average vapor 

now rate into bldg. 
OR 

LeS\le blank to calcula1e 
a ,.. 

(Um) 



RESULTS SHEET 

RISK-BASED GROUNDWATER CONCENTRATION CALCULATIONS: 

Indoor Indoor Risk-based Pure Final 
exposure exposure indoor component indoor 

groundwater groundwater exposure water exposure 
cone.. cone., groundwater solubility, groundwater 

carcinogen noncarcinogen cone.. S cone .. 
(J.19/L) (!Jg/I.) _ _____li!gll,L_ . __ (!Jg/L) (gg[L.1 

INCREMENTAL RISK CALCULATIONS: 

Incremental 
risk from 

vapor 
intrusion to 

Hazard 
quotient 

from vapor 
intrusion to 

Indoor air, Indoor air, 
carcinogen noncarcinogen 
(uniUess) (uniUess) 

I NA I NA I NA I 1.47E+06 I NA I I 4.2E-08 I 1.2E-03 I 

SCROLL 
DOWN 

TO"END" 

I ENO I 

MESSAGE AND ERROR SUMMARY BELOW. (DO NOT USE RESULTS IF ERRORS ARE PRESENn 

MESSAGE: Risk/HQ or nsk-based groundwater concentration 1s based on a route-to-route extrapolation. 
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ATTACHMENT C 



COUNTY 
Brown 
02125/88 
Area I 

Brown 
08/ 12/08 
Area 81 

Calumet 
02111/88 
Ar~2 

BUREAU OF DRJNKJNG WATER & GROUNDWATER 
SPECIAL WELL CASING PIPE DEPTH AREAs ®*

11 

LOCATION CONTAMINANT 
Town of Ledgeview (Scrays /Iii/) voes 

T23N. R21E 
- Section 32 

- SWY. 
- N~ of the SEY. 
- SY2 of the NEY• 

Town ofMonison (Comnumity of Wayside) Livestock waste 
(Also a Spedal Area of Well Compensation Eligibility established on 01117106) 

T21N,R21E 
- Section 28 

- SY, of the SY. except for the SWY. of the SW\4 
- Section 33 

- That portion of the NEY. of the NWY. lying north of Wayside Creek 
- That portion of the NE\4 lying north of Wayside Creek 
- That portion of the SEY. of the NWY. tying north of Wayside Creek 

- Section 34 
- That portion of the NW\4 lying west of Wayside Creek 

Town of Charlestown (Gravesville) (near Chilton) Bacteria/Nitrate 
Tl8N, R20E 

- Section 8 
- SWY. 

- Section 7 
- Government Lots 3 and 4 

- Section 18 
- Government Lots I and 2 

- Section 17 

September 25. 2008 

[authorized by s. NR 81 :!. I ::!(3 )j 

CASING REQUIREMENTS 
Contact DNR Northeast Region Office for 
required approval 

Cement-grouted casing to a depth of at least 250 
feet: and: 
- Use of rot.al)' mud-circulation or cable-tool 
drilling methods only - no rotary-air methods; 
-- Upper-enlarged drillhole must be at least 8 Y. -
inch diameter for 6-inch wells or 2 inches larger 
than nominal casing diameter for larger wells; 
- Cement grout must be ordered from commercial 
concrete company. have a density of at least 
15.2 lbs./gal & be verified with a mud balance: 
-- Only Bradenhead or grout shoe method may be 
used; 
- Grout must be allowed to set at least 24 hours. 

Contact DNR Northeast Region Office for 
reauired approval 

@ NOTE: Section NR 8l2.14(l)(j) requires wdls that are constructed to withdraw water rrom any or the aquifers beneath the .. Maquoketa" Shale and the 
"Niagara" formation (dolomite) in the eastern part or the State shall be cased and cement-grouted at least through the "Niagara" formation. If a liner is used to case off 
the .. Niagara" formation, the "Maquoketa" Shale formation or both, the liner shall be installed in a manner conforming with the requirements of s. NR 8J2.2J(J ). 

* NOTE: If a well is less than 1,200 feet from a landfill, a landfill variance is still required. 

#NOTE: Section NR 812.(J 6), Wis. Adm. Code, states: When a quarry is within t,200 reel of any proposed well, the upper enlarged drillbole and well casing pipe 
depth requirements shall be referenced from the bottom of the quarry. When the bottom of the existing or proposed quarry is or will be at an elevation higher than the 
elevation or the ground surface at the well site, this requirement does not apply. If a well site is within 1,200 reet of a quarry and is also located within a special well 
casing requirement area, the more stringent requirement shall be used. 



I COUNTY I LOCATION I CONTAMINANT I CASING REQUIREMENTS I 
- N Yz east of A lien Creek 

Kewaunee Town of Red River (Extension of Door Co Special Casing Depth Area) Bacteria 100 to 170' required 
11 /5/57 T25N, R23E See DNR maps 
10/25/71 -Sections I through 6 Contact DNR Northeast Region Office for 
08/6/74 approval outside zoned areas 
Area Sb 
Kewaunee Town of Lincoln (E'densio11 of Door Co Special Casing Deptli Area) Bacteria 100 to 170' required 
11/5/57 T25N, R24E SeeDNR maps 
10/25/71 -Sections I through 6 Contact DNR No1theast Region Office for 
0816174 approval outside zoned areas 
Area Sb 
Kewaunee Town of Ahnapee (Extension of Door Co Special Casing Depth A rea) Bacteria Contact DNR Northeast Region Office for 
I 1/5/57 T25N, R25E required approval. 
10/25/71 - Sections 1. -6 
08/6/74 T25N,R26E 
Area Sb - Section 6 

Lincoln Town of Merrill (Merrill Landfill Area) voes Contact the DNR Northern Region Office in 
09/27/95 T32N,R7E Rhinelander for required approval 
12/2/96 - Section 29 
Rev. 02/22/0 l - SWY. 
Area 17 - Section 30 

- SEY. 
- Section 31 

- NEY. 
- Section 32 

- NWY., only that portion north & west of the Prairie River 

Manitowoc Town of Cato (Lemberger Landfill Site) voes Contact DNR Northeast Region Office for 
09/ 14/88 Tl9E,R22E required approval 
Area lS/19 - Section l 

- NWY.. of the NWY. 
- Section 2 

- NY, of the NY, 

- Section 3 
- N\4 of the Nlh 

09/25/2008 - 8 -



I COUNTY I LOCATION J co~_TAMINANT I CASING REQUIREMENTS I 
Manitowoc Town of Cooperstown Livestock Waste Cement-grouted casing to a depth of at least 170 
08/12/08 (Also a Special Area of Well Compensation Eligibility estab/lslled on08112108) feet; and: 
Area 85 T21N, R22E -- Use of rotary mud-circulation or cable-tool 

- Section I (entire section) drilling methods only - no rotary-air methods; 
- Section 2 -- Upper-enlarged drillhole must be at least 8 ~ -

- EYz inch diameter for 6-inch wells or 2 inches larger 
- Section 12 than nominal casing diameter for larger wells; 

- NY2oftheN Vi -- Cement grout must be ordered from commercial 
- Section 13 concrete company, have a density of at least 

- NY? of the NEV. 15.2 lbs./gal & be verified with a mud balance; 
-- Only Bradenhead or grout shoe method may be 
used; 
- Grout must be allowed to set for at least 24 
hours. 

Manitowoc Town of Franklin (Lenrberger Landfill Site) voes 250' casing required 
09/14/88 T20N, R22E 
Area J9/l8 - Section 22 

- SEY.. 
- SY, of the NEY. 

- Section 23 
- SWY. 
- SY. ofthe NWY. 

- Section 26 (Entire section) 
- Section 27 

- EY2 
- Section 34 

- EYz 
- Section 35 

- WYz 

09/25/2008 - 9 -



I COUNTY I LOCATION I CONTAMINANT I CASING_!IBQUIREMENTS - -==i 
Manitowoc Town ofFranklin (Lemberger La11dfi/J Sile) v oes ContactDNR Northeast Region Office for 
09/14/88 T20N, R22E reguired approval 
Area 19/18 - Section 22 

- W!l2 
- N 'h of the NEY. 

- Section 23 
- NV. of the NW Y. 
- EY: 

- Section 24 
- W Yz of the WYz 

- Section 25 
- W!li of the WY, 

- Section 27 
- WYz 

- Section 34 
- W'h 

- Section 35 
- EY, 

- Section 36 
- W Y:z of the Wl/i 

Manitowoc Town of Kossuth (Francis Creek Area: Sinkholes & Farm Drainage Wells) Bacteria Contact DNR Northeast Region Office fo r 
I 0/1/93 T20N, R23E required casing depth. 
Area 20 - Sec1ion 16 

- S 'h of the SW Y. 
- Section 17 

- SV. of the S!li 
- Section 18 

- S 'h of the SEY. 
- Section 19 

- EV: 
- Section 20 

- Entire section 
- Section 21 

- WY, 
- Section 28 

- WY, 
- Section 29 

- Entire section 
- Section 30 

- EY, 
- Section 32 

- NY. 
- Section 33 

- NWY. 

09/25/2008 - 10 -
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Technical Memorandum 

Date: July 17, 2009 

To: LSRG 

cc: Kris Krause 

From: John Rice 

Project No.: 00-03458.43 

Subject: L TR Special Casing Assessment 

This memo has been prepared in response to a request by the United States Environmental Protection 
Agency (USEP A) and the Wisconsin Department of Natural Resources (WDNR) to perform an 
assessment of the Wis. Admin. Codes. NR 812.09(4)(£) special casing requirements for groundwater 
extraction wells, ("wells") constructed or reconstructed in the vicinity of the Lemberger Superfund Sites 
("the Sites"). This request was initiated when the Institutional Control (IC) Plan was being updated for 
the Sites. The Lem berger Sites Remediation Group (LSRG) has been monitoring groundwater and 
residential wells in thls area for over ten years and in that time there has not been a confirmed detection 
of CVOCs. Nevertheless, in Hght of new data regarding the vertical profile of the contaminated 
groundwater plume that was collected when the LSRG constructed additionaJ deeper monitoring wells 
in the vicinity of existing monitoring we Us RM-7XD and RM-2080, the LSRG agreed that it wouJd 
reevaluate the WDNR's special casing area designations. 

Figure 1 shows the two Lernberger Sites and the current locations of the NR 812.09(4)(£) designated 
special casing areas. Note that in addition to the designated special casing areas, WDNR reguJations 
prohibit any activity on the inactive waste disposal areas, including construction or disturbance of the 
surface, without WDNR approval, see NR 506.085 (1)-(3), and a WDNR variance is required to construct 
any well within 1200 feet of either landfill. See NR 812.10(2). These areas are also shown on Figure 1. 
The NR 812.09 "special casing area" in the vicinity of the Sites, SpeciaJ Casing Areas No. 18/19, require 
either (1) WDNR contact before a well may be constructed or reconstructed, or (2) casing set to a depth of 
at least 250 feet below ground surface. 

This memorandum will assess whether this 250 foot casing requirement is sufficient to protect human 
health from contamination that originates from the remaining waste at the LTR Site .. In order to perform 
this assessment, RMT developed a numerical model that was used to simulate the capture zone of a 
range of potential long-term extraction rates from h igh-end residential usage (10 gpm) up to high 
capacity (69.5 gpm). Note that all high capacity wells require WDNR approval per NR 812.09(4)(a). 
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Technical Memorandum 

Model Development 
In order to perform this evaluation, RMT developed a numerical model to determine the three
ctimensional capture zone that could be developed from pumping a well at various rates. We used the 
Visual MOD FLOW Pro version 4, developed by Schlumberger Water Services, which is an 
implementation of the MODFLOW (MacDonald, M.G. and A.W. Harbaugh, 1988) model developed by 
the United States Geological Survey (USGS). 

RMT developed this numerical model specifically to assess the effectiveness of the special casing 
requh'ements down gradient from the LTR, which require that new wells be cased to a depth of 250 feet 
below ground surface. Tius model required sufficient horizontal and vertical discretization to assess the 
three-dimensional capture zone of wells. 111e model used variable grid spacing that ranged between 10 
feet and 100 feet, with the smallest grid spacing around the well. The horizontal grid spacing is shown 
in Figure 2. The layers also had variable vertical spacing that ranged between 5 and 25 feet. The vertical 
model discretization is shown in Figure 3. 

The upper three model layers (total thickness of 15 feet) of the model represented the Lower 
Ground water Unit (LGU). For the LGU, RMT used a uniform horizontal hydraulic conductivity of 245 
ft/day (8.6xl0·2 cm/sec) and a vertical hydraulic conductivity of 24.5 ft/day (8.6x10·3 cm/sec). This is a 
reasonable value of hydraulic conductivity based on slug tests performed in the LGU and based on 
published estimates for clean sand (Freeze and Cherry, 1979). This value also corresponds to ten times 
the hydraulic conductivity of the bedrock unit, as discussed below. 

The lower 17 layers (total thickness of 375 feet) of the model represented the bedrock aquifer. RMT used 
a uniform horizontal hydraulic conductivity of 24.5 ft/day (8.6xl0-3 cm/sec) and a vertical hydraulic 
conductivity of 2.45 ft/day (8.6xl04 cm/sec). The hydraulic conductivity of the bedrock is based on 
pumping tests performed at EW-lD (Malcolm Pirnie, 1997). Reasonable ratios of Kv/KH range between 
0.1 and 0.01, based on personal communication with Ken Bradberry and on modeling of this geologic 
formation (i. e. the Niagara Dolomite) performed as part of a deep tunnel project (USGS, 2004). The 
model parameters are illustrated in Figure 3. 

Model Boundary Conditions 
Model boundary conditions were set to correspond to physical hydrologic features or they were set 
sufficiently distant from the hypothetical pumping well so that the boundaries did not adversely affect 
the model simulations. Figures 2 and 3 present the horizontal and vertical model boundaries, 
respectively. The northern boundary condition was set as a constant head (700 feet) roughly 
corresponding to the Brandi River, while the southern boundary was set as a constant head (799 feet) to 
reproduce the natural hydraulic gradient across the site. The east and west boundaries were set as no
flow boundaries at a distance that would not affect the simulated capture zone. The upper boundary 
was set at the approximate elevation of the top of the lower granular unit (LGU), wluch corresponds to 
the base of the clay confining unit (CU). The bottom boundary conctition corresponds to roughly to the 
top of the Maquoketa Shale (personal communication with Ken Bradbury, 2009), which forms the low
permeability base of the dolomite bedrock aquifer. 
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Technical Memorandum 

Hypothetical Well 
A hypothetical well was placed in the approximate center of the model domain, where the grid spacing 
is the most dense and where the model boundary conditions will not affect the results. The pumping 
was simulated in layer 13, screened between 575 feet and 550 feet Nationa] Geodetic VerticaJ Datum 
(NGVD). This interval corresponds to the well being screened approximately 250 feet to 275 feet below 
ground surface, assuming the ground surface of 825 feet NGVD. The location of the hypothetical well is 
shown in plan and cross section in Figures 2 and 3, respectively. 

The model was simulated to steady state, which results in the largest capture zone being developed for a 
particular pumping rate. Two extraction rates were evaluated in model simulations. The first pumping 
rate that was simulated is 10 gpm. As simulated, this pumping rate corresponds to 14,400 gallons per 
day (gpd) pumped continuously. For comparison, a high-end water consumption rate for residential use 
is approximately 200 gpd (MetcaJf and Eddy, 1979) or 1,200 gpd for a family of 6. The second pumping 
rate that was simulated was 69.5 gpm or approximately 100,000 gpd. This is the flow rate threshold at 
which the high capacity well regulations would take effect. TI1is pumping rate was included to evaluate 
the highest extraction rate that could fall outside the high capacity well regulation that are subject to 
WDNR permitting requirements. 

Model Scenarios 
In addition to the base condition with no pumping, 4 pumping scenarios were simulated using different 
pumping rates and different vertical hydraulic conductivity vaJues. 

• Base Condition: No pumping Kv/KH = 0.1 

• Scenario 1: Q= 10 gpm Kv/KH = 0.1 

• Scenario 2: Q= 10 gpm Kv/KH = 0.01 

• Scenario 3: Q=69.5gpm Kv/KH = 0.1 

• Scenario 4: Q=69.5 gpm Kv/Ktt = 0.01 

Model Simulation Results 
The results of model simulations are presented in Figures 4 through 7. These figures illustrate the 
vertical capture zone of a hypothetical well under the different pumping rates and Kv/KH ratios 
presented above. These figures also illustrate the vertical extent of the PAL exceedences for 
1,1,1 trichloroethane and 1,1,1 TCA and trichloroethene (TCE), as defined by the most recent 
groundwater data (RMT, 2008). 

Figure 4 shows the results of the model simulation of continuous pumping at a rate of 10 gpm 
(14,400 gpd) with a conservative Kv/KH equal 0.1. Under these conditions, the groundwater flow 
pathlines from the base of the plume (at the PAL level) would not be captured by the well. Decreasing 
the Kv/Ktt to 0.01 (Figure 5) decreases the vertical extent of the capture zone of the well. 
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Technical Memorandum 

Figure 6 shows that pumping at a rate of 69.5 gpm (100,000 gpd) with a Kv/KH equal to 0.1 will draw a 
substantial portion of the verticaJ profile of the plume into the well. However, with a Kv/KH equal to 
0.01 (Figure 7) the capture zone of the well does not extend upward to the limits of the PAL. 

Conclusions and Recommendations 
The results of groundwater modeling show that the 250-foot special casing requirement provides a 
sufficient level of protectiveness everywhere within the existing NR 812 designated special casing area 
No. 18/19 for typical and even very high pumping rates associated with residential well 
installations. 

Wells that are located within the estimated Enforcement Standard plume that are intended to pump at 
rates that are much higher than the rates associated with residential well use, however, have the 
potential to draw the plume down into the well screen if the well is constructed with a screen interval at 
250 feet. However, the horizontal footprint of the enforcement standard plume is contained within the 
area where no wells of any kind may be constructed without a WDNR variance. See NR 812.10(2). 
Accordingly, no such well can be constructed without prior WDNR review and approval. RMT notes 
that WDNR couJd safely grant a variance under NR 812 for a higher capacity well located within the 
estimated enforcement standard plume if the well was required to be screened below the Maquoketa 
ShaJe. 

Finally, a simple measure that WDNR could take to cover ail contingencies would be to require WDNR 
approval before constructing or reconstructing a well in ail of the currently designated special casing 
area No. 18/19, rather than only in the the areas immediately surrounding and furthest distant from 
the waste disposal areas. 
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UNIFIED DEVELOPMENT ORDINANCE 
TOWN OF FRANKLIN 

Adopted by the Town Board as of October 14, 2008 
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SECTION 5-3 EAG EXCLUSIVE AGRICULTURAL DISTRICT 

5.31 PURPOSE 
The intent of this district is to maintain highly productive agricultural lands in food and fiber 
production by effectively limiting encroachment of non-agricultural development, minimizing land 
use conflicts among incompatible uses and minimizing public service and facility costs normally 
associated with non-agricultural development. 

The guiding principles of land in the EAG District are as follows: 

a. Consistency with the Town of Franklin Comprehensive Plan 

b. If applicable, a license for any new Livestock Facility as requi red in Chapter 28 of 
the Manitowoc County Livestock Facility Licensing Ordinance. 

c. Requirements of the state runoff law for farms (NR 151 , Wis. Adm. Code. ATCP 50) 

d. Compliance with standards contained in Chapter 91, Wisconsin Statutes to permit 
eligible landowner to receive tax credits for farming and includes lands currently 
cropped or pastured on NRCS soil capability classes 1, 2 and 3 that generally 
correspond with the Manitowoc County Agricultural Preservation Plan in effect. 

e. All uses and buildings in the EAG District are to be dedicated to agricultural uses, or 
are "uses consistent with agricultural uses", defined as 
I. any activity that will not convert land that has been devoted primarily to 

agricultural use, 
II. the activity will not limit the surrounding land's potential for agricultural use, 
Ill. the activity will not conflict with agricultural operations on the land subject to a 

farmland preservation agreement, 
IV. the activity will not conflict with agricultural operations on other properties. 

5.32 PERMITTED PRINCIPAL USES AND STRUCTURES 
Permitted uses in the EAG zone are as follows: 

16 

a. Agricultural uses, as defined in Section 3-2 (2)(Definition of Terms) 

b. Residences that have a use consistent with agricultural uses and that are occupied 
by any of the following: 
I. An owner of the parcel . 
11. A person who, or a family at least one adult member of which, earns the majority 

of his or her gross income from conducting the farm operations. 
111. A parent or child of an owner who conducts the majority of the farm operations. 
IV. A parent or child of an owner who resides on the parcel and who previously 

conducted the majority of the farm operations. 

c. Notwithstanding any provision in this ordinance to the contrary, a residence existing 
as of November 7, 1983, which does not conform to the requirements of paragraph 
5.32 b, may be continued as a nonconforming residential use. Such existing 
residence may be altered, repaired or rebuilt if destroyed, but is subject to setback. 
width and other dimensional requirements of the EAG District. 

d. Use Consistent with Agriculture Uses, as defined in 3-2 (2) of this ordinance. 

Martenson & Eisele. Inc 
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5.33 PERMITTED ACCESSORY USES 
The following accessory uses are permitted if located on the same lot with the permitted use: 

a. Signage (see 7-3 for regulations) 

b. Customary home occupation or professional offices conducted by the resident only, 
provided there is no external evidence of such use, except an announcement or 
professional sign not exceeding 3 square feet in area. 

c. Other customary accessory uses and buildings, provided such uses are clearly 
incidental to the principal use. 

d. Roadside stands for the sale of farm products produced on the farm. 

e. Use Consistent with Agriculture Uses, as defined in 3-2 (2) of this ordinance. 

5.34 CONDITIONAL USES 
The following uses are permitted subject to issuance of a Conditional Use permit (Section 10): 

a. Agricultural Research and Development 

b. Dog Kennels 

c. Deer, elk, or bison farms for the purpose of meat production 

d. Commercia l Riding Stable boarding 3 or more horses 

e. Farm Consolidation which is any separation of farm residences or structures from the 
larger farm and parcel and meets all of the following requirements: 
I. The separation is for the purpose of farm consolidation 

II. The residence or structures existed prior to the adoption of the ordinance 

Ill. The separated parcel is no larger than reasonably necessary to accommodate 
the proposed use. 

f. Farm family business (s. 91.75(8) Wis. Stats.) 

g. The sa le and service of machinery used in agricultural production. 

h. Facilities used for centralized agricultural bulk collection and storage. 

i. Distribution of agricultural products to wholesale and retail markets. 

j. The storage and sale of seed. feed , fertilizer and other products essential to 
agricultural production. 

k. Facilities used to provide veterinarian services for livestock. 

I. Gas or electric utility uses, not requiring authorization under s. 196.491 (3) Wis. 
Stats .. or governmental uses which are compatible with the purposes of this District, 
do not conflict with, and are consistent with agricultural uses, and are found 
necessary in light of alternative locations available for such uses. 

Martenson & Eisele, Inc. 17 
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m. Energy producing facilities in conjunction with a farm operation and utilizing farm 
products or by-products. 

n. Non-metallic mining within limits of s. 91. 75 (9) Wis. Stats. (subject to Chapter 21 , 
Manitowoc Non-Metallic Mining Operations Ordinance) 

o. Wireless Communication Facilities but not radio or television communication towers. 

5.35 DIMENSIONAL AND IMPROVEMENT REQUIREMENTS 
Minimum contiguous land area in the EAG district shall be 35 acres. Lot area for one additional 
farm-related dwelling shall be a minimum of 1 acre with a lot width of at least 250 feet. An 
existing platted lot that was legally subdivided prior to the adoption of any Franklin Zoning 
regulations (November 7, 1983) may be issued a permit for a residence, provided the residence 
is consistent with agricultural uses and the lot can gain access under the Town's Access Control 
regulations (Section 14) of this ordinance. All structures and improvements will need to be 
"consistent with agricultural use" as defined in 91 .01 ( 10), Wis. Stats. 

1. Residential Structures: 

a. Front yard setback (See Definition section) 

b. Minimum Lot Width: 250 feet 

c. Side Yards: Minimum of 50 feet per side 

d. Rear Yards: Minimum of 50 feet 

e. Maximum height shall be 35 feet 

2. Livestock and other farm related building setbacks, according to the Ma11itowoc County 
Livestock Facility Licensing Ordinance (a. through c.): 

18 

a. Livestock structures must be located a minimum of 100 feet from the property line or 
public right-of-way if the livestock facility will have 750 or more, but less than 1,000 
animal units, 200 feet from the property line if the livestock facility will have 1,000 or 
more animal units, and 150 feet from a public road right-of-way if the livestock facility 
will have 1.000 or more animal units. 

b. Waste storage structures must be at least 350 feet from any property line or a public 
road right-of-way . 

c. A setback requirement for livestock facilities does not prevent the use or expansion 
of an existing livestock structure that is located within the setback area, provided the 
faci lity existed prior to the effective date of this ordinance (November 7, 1983). 
However, such nonconforming structure cannot be expanded closer to any property 
line or street setback line. 

d . Maximum height shall be 60 feet. Silos, grain elevators. and antennas shall be 
exempt from the height regulations. 
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5.36 OFF-STREET PARKING REQUIREMENTS 
Two spaces for each residential dwelling unit. See Section 7-4 for other parking regulations. 

5.37 OTHER REGULATIONS 
Spreading liquid manure must be properly applied in the right conditions and in proper time 
intervals, as specified in the Manitowoc County Animal Waste Ordinance (Chapter 19). This 
ordinance is administered through the Manitowoc County Soil and Water Conservation 
Department (920-683-4183). The approved county application for manure spreading should be 
filed with the Town of Franklin Clerk, and available for pubic review at the Town Hall. 

Martenson & Eisele, Inc. 19 
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SECTION 5-4 AG GENERAL AG RIC UL TURAL 

5.41 PURPOSE 
To establish and preserve areas for agricultural, low density residential and outdoor recreation 
uses without permitting an intensity of development which would require the provision of urban 
facilities and services. Creation of a new parcel for the purpose of building a new residential 
structure in the AG district, after adoption of this ordinance, will be prohibited. A petitioner who 
wants to create a new residential parcel will need to rezone the land to residential classification. 

5.42 PERMITIED PRINCIPAL USES AND STRUCTURES 
a. Agricultural uses, as defined in Section 3-2 (2)(Definition of Terms) 

b. Feedlots shall not be located closer than 1,000 feet to an established residential 
district. and other agricultural uses which are not conducive to nearby urban 
development due to odor, noise, health considerations or other intrusions upon 
adjoining property 

c. Single-family dwellings that exist at the adoption date of this ordinance, but no 
additional creation of lots to build new single family dwellings. 

5.43 PERMITTED ACCESSORY USES 
The following accessory uses are permitted if located on the same lot with the permitted use: 

a. Signage (see 7-3 for regulations) 

b. Customary home occupation or professional offices conducted by the resident only, 
provided that there be no external evidence of such use except an announcement or 
professional sign not exceeding 3 square feet in area. 

c. Private garage and roadside stands for the sale of farm products. 

5.44 CONDITIONAL USES 
The following uses are permitted on issuance of a Conditional Use permit (Section 10). 
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a. Utility uses not requiring authorizations under SS 196.491 (3) 

b. Horse Riding stables and equestrian trails for personal use, subject to a minimum of 
2.5 acres of land for one horse. and an additional acre and a half for each additional 
horse. 

c. Governmental uses such as fire stations, highway storage garage, sewage treatment 
plants, schools, parks, airports and landing strips. 

d. Churches, schools, and cemeteries. 

e. The sale and service of machinery used in agricultural production. 

f. Manufactured homes. 

g. Dog Kennels 

h. Two family dwellings within existing residential structures only. 
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i. Communication Tower. Commercial 

j. Non-metallic Mining (subject to Chapter 21, Manitowoc Non-Metallic Mining 
Operations Ordinance) 

5.45 DIMENSIONAL REQUIREMENTS 
a. Legal conforming minimum lot area for one-family units must be two (2) to five (5) 

acres for parcels created prior to the adoption date of this ord inance, and five (5) 
acres or more for parcels created after the adoption date of this ordinance. 

b. Minimum lot width: 250 feet. 

c. Front yard setback (See Definition section) 

d. Side Yards: Minimum of 50 feet per side 

e. Rear Yards: Minimum of 50 feet 

f. Maximum height for a residential structure: 35 feet. 

g. Maximum height for a farm structure: 60 feet. 

h. Silos, grain elevators, towers and antennas are exempt from height regulations. 

5.46 OFF-STREET PARKING REQUIREMENTS 
Two spaces for each residential dwelling unit. See Section 7-4 for other parking regulations. 
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SECTION 5-8 LF LANDFILL OVERLAY DISTRICT 

5.81 PURPOSE 
The purpose of this district is to provide a means of properly regulating and reclaiming landfill 
sites which are located primarily by their geological characteristics rather than to a planning and 
zoning process. The Landfill District is only allowed to overlay Ag zoned land. 

5.82 PERMITTED USES 
Sanitary landfill sites that are presently in existence. 

5.83 BASIC DISTRICT STANDARDS 
LF District standards are based on the underlying district, unless more restrictive standards are 
established in a Conditional Use Approval. Also, excavations or fill areas within 200 feet from 
any right-of-way or property line shall not be permitted unless the Plan Commission 
recommends and Town Board determines that the operational plans adequately provide for: 

a. Safety of abutting land uses and for safe ingress to, egress from and traffic flow past 
the site. 

b. Aesthetic screening from abutting properties. 

c. Dust and debris control from the operation. 

d. Staging of the operation to produce a minimal time frame between commencing of 
operations and restoration within this 200 foot area. 

The Conditional Use Permit shall be in effect for a period not to exceed two (2) years and may 
be renewed upon application for a period not to exceed two (2) years. Modifications or 
additional conditions may be imposed upon application for renewal. 

5.84 OPERATIONAL REQUIREMENTS 
a. All designated and licensed landfill operations in the Town shall be fenced with 

approved fencing material or other suitable barrier material for the protection of the 
public and adjoining land owners. 

b. Machinery, roads, and equipment used in the landfill operation shall be constructed, 
maintained and operated in such a manner as to minimize dust, noise and vibration 
and debris. 

c. Planting of trees and shrubs and other appropriate landscaping shall be provided 
where deemed necessary by the Plan Commission. 

d. Hours of operation may be established. 

5.85 RESTORATIVE REQUIREMENTS 
The owner or operator shall prior to the issuance of a permit submit to the Plan Commission a 
plan for such restoration in the form of the following: 

26 

a. A physical restoration plan showing the proposed contours after restoration, (no 
greater than five (5) foot intervals) plantings and other special features of restoration, 
and the method by which such restoration is to be accomplished . 

b. A bond, certified check, or other financial guarantee In an amount sufficient to secure 
the performance of the restoration agreement. Restoration shall proceed as soon as 
practica l after exhaustion of the site. 
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c. At any stage during the restoration the plan may be modified by mutual agreement 
between Town and the owner or the operator. When there is any backfilling with 
material other than soil , all material used and method of filling shall have prior DNR 
approval. In any case, the finished grade of the restored area except for rock faces, 
outcroppings, water bodies, or areas of proposed buildings or paving construction. 
shall be of sufficient depth of earth to support plant growth. 

d. Within one year after the cessation of the operation, all temporary structures 
(excepting fences), equipment, stock piles, rubble heaps, or other debris shall be 
removed or backfilled into the landfill so as to leave the premise in a neat and orderly 
condition. 

5.86 EXISTING OPERATIONS 
Any issues (other than zoning issues) between the Town and Landfill operator must be brought 
before the Town of Franklin Landfill Committee. This committee, which came into being when 
the contract was signed with the present landfill operator, oversees operational aspects and 
makes recommendations to the Town Board for their action. 

5.87 CONDITIONAL USES 
The following uses are permitted on issuance of a Conditional Use permit (Section 10). 

a. Extension of a legally existing landfill site operation. 

b. New landfills, solid waste management facilities, recycling centers, and soil 
extraction or scraping for purposes of obtaining fill material for such large scale 
operations as landfill sealing. 

5.88 OFF-STREET PARKING REQUIREMENTS 
See Section 7-4 for other parking regulations. 
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FOLEY 
FOLEY & LARDNER LLP 

John Steimle 
Town of Franklin Plan Commission Chair and 
Zoning Administrator 
11308 Reifs Mills Road 
Whitelaw, WT 54247 

July 13, 2009 

ATTORNEYS AT LAW 

VEREX PLAZI\ 
150 EAST GILMAN STREET 
MADISON, WI 53703· 1481 
POST OFFICE BOX 1497 
MADISON, WI 53701 ·1497 
608.257.5035 TEL 
608.258.4258 FAX 
toley.com 

WRITER'S DIRECT LINE 
608.258.4276 
dclark@foley.com EMAi L 

CLIENT/MATTER NUMBER 
080261 ·0105 

Re: Request for Notice of Plan Commission Acti vities Involving Sections 22, 27 and 34 in 
Township 20 North , Range 22 East. 

Dear Mr. Steimle : 

As we have discussed, my clients (the Lembcrger Sites Remediation Group or 
" LSRG'' ) are funding the ongoing clean up of environmental contamination associated with two 
Superfund sites located in the Town of Franklin. Those sites are know n to the United States 
Environmenta l Protectio n Agency and the Wisconsin Department of Natural Resources as the 
Lem berger Landfill and the Lem berger Transport and Recycling Sites. As part of the process, 
the U.S. EPA has asked the LSRG to monitor land use, development and zoning in the area 
potenti all y impacted by contamination from the two sites. T hat area includes the area to the south 
and/or cast of the Branch Ri ver in Sections 22, 27 and 34 in Township 20 North, Range 22 East. 
Although only a small portion of this area is impacted by contamination, out of an abundance of 
caution, if possible the LSRG would appreciate being notified of any Plan Commission acti vities 
that might potentially impact those sections ofT 20 N, R 22 East. The LSRG will cooperate 
with the Plan Commission and provide whatever infon11ation we have to assist the Commission 
in its activities. 

Recently, for example, in response to EPA ' s request, the LSRG reviewed the 
Town's May 15, 2007 Comprehensive Plan and contacted Martenson & Eisele, Inc., to provide 
updated infom iation regarding lhe precise location of one of the Superfund sites so that the site 
would be accurately shown on the Town's Land Use Plan map. 
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:FOLEY 
FOLEY & LARDNER LLP 

John Steimle 
July 13, 2009 
Page 2 

I appreciate your consideration of thi s request and if there is anything we can do 
to simplify the request or make the notification less trouble, please let me know. 

Cc: LSRG 
Kris Krause 
Mark Brooks 

Very truly yours, 
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FOLEY 
FOLEY & LARDNER LLP 

July 13, 2009 

Warren Utecht John Steimle 

ATTORNEYS AT LAW 

VEREX PLAZA 
150 EAST GILMAN STREET 
MADISON. WI 53703·1481 
POST OFFI CE BOX 1497 
MADISON. WI 53701 1497 
608.257. 5035 TEL 
608.258.4258 FAX 

foley.com 

WRITER'S DIRECT LINE 
608.258.4276 
dclark@!oley.com EMAIL 

CLIENT / MATTER NUMBER 
080261·0105 

Vice President Planning Services 
Martenson & Eisele, Inc. 

Town of Franklin Plan Commission Chair and 
Zoning Administrator 

1377 Midway Road 
P.O. Box 449 
Menasha, WI 54952-0449 

Town of Franklin 
11308 Reifs Mills Road 
Whitelaw, WI 54247 

Re: Landfill Overlay District Designation for Lemberger Landfill and 
Lemberger Transport & Recycling Superfund Sites 

Gentlemen: 

I have previously discussed with both of you the Lemberger Sites Remediation Group's 
ongoing interest in land use activities in the vicinity of the two superfund sites that are located in the 
Town of Franklin in sections 27 and 34 of Township 20 North , Range 22 East. I have contacted Mr. 
Utecht to correct the location of one of the superfund sites, i.e. the Lemberger Transport & 
Recycling Site in section 34, as shown on the current Land Use Map included in the Town's May 15, 
2007 "Comprehensive Plan, 2007-2027." 

In reviewing the Zoning Map (Map 2) included in the Comprehensive Plan, I noticed that the 
Ridgeview Landfill , owned and operated by Waste Management, is shown as zoned for "General 
Agriculture" but al so is designated as a Landfill Overlay District. I wonder whether the two 
Lemberger superfund should not be similarly designated. They are both zoned "General 
Agriculture" but would be more correctl y identified if their special status as landfills undergoing 
remediation was represented on the Zoning Map. Is there infom1ation that the LSRG could provide 
to the Town about the superfund sites or the footprint of the waste disposal areas within the sites that 
would assist in the re~onsideration of these two superfund sites? 

We look forward to your comments. 

Cc: LSRG 
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Document Number 

860130 

e. llllll Ill rn Ill !l.l!~llrnll ~1111111 va. 1442 PAGE 447 

AMENDED AND RESTATED 
GLOBAL ACCESS AND 

EASEMENT AGREEMENT 

RECEIPT• 4896 
S22 .00 HISC 

After recording, return to: 
Attorney Douglas B. Clark 
Foley & Lardner 

STATE OF WISCONSIN 
MANITOWOC COUNTY 

PRESTON JONES 
REGISTER Or DEEDS 

RECEIVED FOR RECORD 

P.O. Box 1497 ,d. 
Madison, Wisconsin 53701-1497 ~Jd.c/0. 

See attached Exhibit A 

Parcel Identification Number(s) 

This Amended and Restated Global Access and Easement Agreement (the 
"Agreement") is dated this 23rd day of June, 2000, and is between Kenneth J. Lemberger (th~ 
"Owner") and the Lemberger Sites Remediation Group ("LSRG"), whose members are the 
City of Manitowoc, Manitowoc Company, Manitowoc Public Utilities, Newell Company, Red 
Arrow Products Company, LLC, Invincible Metal Furniture Company, Inc., The Great 
Atlantic & Pacific Tea Company, Inc. 

WHEREAS, the Owner owns several contiguous and non-contiguous parcels of 
property in Section 27. and Section 34, Township Number Twenty(20) North, Range Number 
Twenty-two (22) East, in the Town of Franklin, Manitowoc County, Wisconsin, more 
particularly described. on the attached Exhibit A (collectively, the "Property"). 

The Property includes the Lemberger Landfill ("LL ")1 and the Lemberger 
Transport Recycling ("LTR.")2 Superfund sites located near the Village of Whitelaw, ".Vhich 

1 The LL site is located in the Northeast Quarter (NE l /4) of the Southeast Quarter (SEl/4) of Section 
Numbered Twenty-seven (27), Township Numbered Twenty (20) North, Range Numbered Twenty-two (2~) East, 
in the Town of Franklin. 

2 The L TR site is located in the East One-half (El /2) of the Northwest Quarter (NWl/4) of the Northeast 
Quarter (NEl/4) of Section Numbered Thirty-four (34), Township Numbered Twenty (20) North, Range 
Numbered Twenty-two (22) East, in the Town of Franklin and the West One-half (Wl/2) of the Northeast Quarter 
(NEl/4) of Section Nwnbered Thirty-four (34). Township Numbered Twenty (20) North, Range Numbered 
Twenty-two (22) East, in. the Town of Franklin. 

003.235408.6 
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have been listed on the National Priority List under the Comprehensive Environmental 
Response, Compensation and Liability Act; 

WHEREAS, the Owner and the LSRG previously executed a Global Access 
Agreement dated May 31, 1995 (the "Prior Agreement"), which prior Agreement specified the 
conditions upon which the LSRG was granted unrestricted, continuous and pennanent access to 
the Property for itself, U.S. EPA, WDNR, and their contractors, consultants and · 
representatives; 

WHEREAS, pursuant to the Prior Agreement the LSRG has been investigating 
and remediating hazardous substance contamination at the LL and the LTR Sites (the 
"Remediation") under the direction of the United States Environmental Protection Agency 
("U.S. EPA") and the Wisconsin Department of Natural Resources ("WDNR "), pursu·ant to 
Consent Decree No. 92-C-0583 (E.D. Wis. 1992) and Administrative Order by Conse~t No. 
V-W-93-C-196 (U.S. EPA Region V, 1993)(the "AOC"); 

WHEREAS, the Prior Agreement required that the LSRG perform .certain 
restoration after the completion of the Remediation; 

WHEREAS, the parties wish to amend and restate the Prior Agreement in its 
entirety in order to clarify the obligations of the parties with respect to Restoration and-to put 
this Agreement in a recordable form. · 

NOW, THEREFORE, in consideration of mutual promises contained in this 
Agreement, the sufficiency of which is hereby expressly acknowledged, the Owner and the 
LSRG (hereinafter collectively the "Parties") hereby agree as follows: 

1. Access. The Owner grants to the LSRG, U.S. EPA, WDNR, and their 
contractors, consultants and representatives a perpetual easement and access to the Property for 
the purpose of: (a) preparing for and conducting the Remediation, including but not limited to 
the construction, operation and maintenance of a groundwater treatment system, a portion of 
which may be located on the Property; (b) locating and excavating clay and other borrow 
materials from the Property;3 and (c) any other purpose deemed reasonably necessary by the 
LSRG, U.S. EPA and/or WDNR, pursuant to the· Consent Decree and AOC. The LSRG shall 
attempt, but is not required, to give the Owner prior notice, written or otherwise, before 
entering onto the Property pursuant to this ·Agreement. The access and easement granted under 
this Agreement shall be unrestricted, continuous and permanent, shall run with the land, and 
shall be binding upon and inure to the benefit of the Parties hereto and their heirs, personal 
representatives, successors and assigns. The access and easement given by the Owner pursuant 
to this Agreement shall be for the sole purpose as described in subparagraph (a) and (b). 
Subparagraph (c)·shall not be interpreted to expand the purposes for which access is given, but 
shall be in~erpreted to be consistent with subparagrapbs (a) and (b) and the purpose for which 

3 Subparagraph (b) does not include any costs of purchasing clay and other borrow materials from the 
Owner, but only includes the payment for access to the property. 
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access is needed. In no event shall the Agreement be interpreted to provide the LSRG, or any 
other party, any ownership rights to the Property, or the right to interfere with the OW1ler' s 
use of the Property, except to the extent Owner's use or access is regulated by law, or Owner's 
use or access interferes with the LSRG's remediation activities on the Property. Owner agrees 
to refrain from activity on the Property that could negatively affect the LSRG's remediation 
efforts or exacerbate the soil or groundwater contamination at or in the vicinity of the LL or 
LTR sites. 

2. Warranties and Representations. The Owner represents and warrants that he has 
good and indefeasible fee· simple title to the Property, free and clear of all liens and 
encumbrances, except that the Owner owes to the County of Manitowoc back taxes on a 
portion of the Property. Subject to municipal and zoning ordinances and easements, the Owner 
represents and warrants that he has the full power and authority to convey the rights granted 
under this Agreement. If the Owner's representations and warranties under this Section are 
determined after the effective date of this Agreement to be ii{accurate, the LSRG may at its 
sole option: (a) declare this Agreement null and void, in which case the Owner shall promptly 
return to the LSRG the full sum paid by the LSRG to the Owner pursuant to Section 3 
(Payment of Costs) of this Agreement; or (b) agree with the Owner that this Agreement shall 
remain effective only if the Owner immediately obtains from all third parties with title and/or 
rights to the Property a written agreement that such parties shall be bound by the terms of this 
Agreement, without compensation by the LSRG. -·--- --·-·-- ·----- -

3 . Payment of Costs. In consideration for the access and easement granted in this 
Agreement, the LSRG paid the Owner the sum of Two Hundred Thirty Six Thousand Dollars 
($236,000), as required by the Prior Agreement. Other than as provided in Section 6 hereof, 
the LSRG shall not be responsible for or be required to reimburse the Owner for any other 
costs, including without limitation the value of any crops, trees or vegetation on the Property 
which are damaged or destroyed as a result of the access or easement granted under this 
Agreement. 

4. Improvements. The LSRG shall be responsible for and shall pay all costs 
incurred in connection with the installation, operation and maintenance of all structures and 
equipment placed on the Property in connection with the Remediation or any other activities 
specified in Section 1 ·(Access) of this Agreement. 

5. Indemnification. The LSRG shall indemnify and hold the Owner harmless from 
and against any and all physical injuries to persons and damage to personal property caused by 
the actions of the LSRG or their contractors, consultants, and representatives, on the Property 
arising out of or relating to the access granted under this Agreement, pr<;>vided, however, ·that 

- th:is-indemnity-shall-not-apply-to--any-injuries, death, damages, -claims, losses, demands, 
expenses or liabilities that: (a) are caused by the Owner or any third party who is not an agent, 
employee or contractor (including subcontractors) of the LSRG; or (b) result from the presence 
of hazardous substances on the Property, unless the damage or injury was caused by an act of 
omission of the LSRG or its contractors, consultants and representatives. 

003.235408.6 -3- NR 0146205 
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6. Restoration/Release. Pursuant to the Prior Agreement the LSRG had agreed to 
perform restoration of the Property upon completion of the Remediation. In full satisfaction of 
those restoration obligations under the Prior Agreement, LSRG, concurrently with the 
execution of this Agreement, is paying to Owner the sum of $75,000 (the "Restoration 
Payment"). The parties agree that the Restoration Payment will fulfill any and all restoration 
obligations of the LSRG relating to the Remediation conducted to date on any of the Property, 
and the parties also agree that the Restoration Payment shall fulfill any and all restoration 
obligations of the LSRG relating to any remediation to be conducted in the future on the 
following parcels: (i) LL, including the adjacent property within the existing fence; (ii) the 
LTR, including the adjacent property within the existing fence; and (iii) the Southwest 1A of 
the Southeast 1A of Section 27 (collectively, the "Released Properties") . The Owner hereby 
acknowledges that the Restoration Payment is being paid in fulfillment of the LSRG's 
restoration obligations with respect to the Released Properties and hereby releases LSRG from 
any presenJ_or future objigations to restore the Released Properties during or upon completion 
of the Remediation. 

7. Continuing Obligation to Restore. Notwithstanding the terms of Section 6,. the 
LSRG agrees to restore the areas of the Property, other than the Released Property, where 
work will be performed subsequent to the date of this Agreement, to its original grade and 
appearance, to the extent practicable. However, at the conclusion of the Remediation, the 

. LSRG may, .aLits sole option, leave on the Property, including the Released Property, any 
underground pipeline installed on the Property . 

-·-··-R. - _ ·--'Iaxes .. The Owner shall be responsible for the timely payment of all real estate 
taxes, both general and special, levied against the property. 

9. Cooperation. The Parties shall cooperate in good faith during the pendency of 
this Agreement. Except as otherwise specified in this Agreement, the LSRG shall use the 
Property in a manner so as not to unreasonably interfere with the Owner's rights of reasonable 
use of the Property. The Owner shall fully cooperate with the LSRG's efforts to remediate the 
LL and LTR sites and shall assist with the LSRG's efforts to obtain access from other property 
owners near the LL and the LTR sites. 

10. Attorney 's Fees. Either Party may enforce this Agreement by appropriate 
action, and should it prevail in such litigation, it shall recover, as part of its costs, reasonable . 
attorneys' fees. 

11. No Waiver of Rights . Nothing in this Agreement shall be construed to waive 
any rights, claims or privileges which the LSRG may have against any person or entity, and 
the_ LSB:§ expg~slu~serves _all_rigl}t§._9f a.~~~Qn, cla@s, ~4 d.~roall.d.§.. ~g~.IA.s.t ~.!lY. and all 
persons and entities under all state and federal s~tutes and regulations. 

12. CompUance with Applicable Laws. The LSRG shall comply with all applicable 
federal, state or local laws ordinances, rules, orders, or regulations in conducting work on the 
Property pursuant to this Agreement. 

003.235408.6 -4- NR 0146206 



. . . 
91111111111111111111111rn111111111111 

"'"l 49 l " 

13. Notice. Notices relating to this Agreement shall be sent to the following: 

Douglas B. Clark 
Foley & Lardner 
P.O. Box 1497 
150 E. Gilman Street 
Madison, WI 53701-1497 
(414)297-5826 (Milwaukee) 
(608)258-4276 (Madison) 

Kenneth Lemberger 
10007 Rief Mills Road 
Cato, WI 54206 
( 414 )732-4324 

14. Amendment and Termination. This Agreement may be amended only by the 
written agreement of both Parties. This Agreement shall remain in effect until the LSRG 
provides written notice to the Owner that the activities described herein are concluded, or upon 
the written agreement of both Parties. 

15. Binding Effect . This Agreement, including the benefits and burdens, shall run 
with the Property and is binding upon and shall inure to the benefit of the Parties hereto and 
their heirs, personal representatives, successors, and assigns. 

16. No Admission of Liability. This Agreement is not an admission of liability on 
the part of LSRG and/or the Owner. 

17. Entire Agreement. This Agreement reflects the entire agreement between the 
LSRG and the Owner with respect to the matters contained herein, and no statements, 
promises, or inducements, including without limitation, the contents of the Prior Agreement, 
that are not contained herein shall be valid or binding. 

18. Severability. If any provision of this Agreement is deemed invalid or 
unenforceable, the balance of this Agreement shall remain in full force and effect. 

19. Governing Law. This Agreement shall be interpreted under the laws of the 
State of Wisconsin. 

20. Advice of Counsel. The Owner has read this Agreement, has had opportunity to 
consult with legal counsel, and represents that he knows and understands the content and 
meaning of the Agreement. 

·: ,:;-0·· 21. Headings. The Section headings contained herein are for convenience only and 
shall not be deemed to limit, construe, affect or alter the meaning of such Sections. 

003.235408.6 -5-
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IN WITNESS WHEREOF, the Parties hereto, which may be represented by and 
through their appointed counsel, enter into this Agreement, Each person signing this 
Agreement represents and warrants that he· or she has the full power and authority to enter into 
this Agreement. 

Date 

Date 
I ' 

ST A TE OF WISCONSIN ) 
) SS. 

COUNTY OF DANE ) 

· ---Personally-came·before ·me-·this 23rd day of.June, 2000, the above-named 
Kenneth J. Lemberger, to me known to be the person who executed the foregoing instrument 

and acknowledge that he executed thname. . ~ £~ 

, onica J . ohman 

STATE OF WISCONSIN ) 
) SS. 

COUNTY OF DANE ) 

Notary Public, Dane County, Wisconsin 
My commission expires October 26, 2003 

Personally came before me this 23rd day of June, 2000, the above-named 
Douglas B. Clark, to me known to be the person who executed the foregoing instrument and 

acknowledge that he executed the same. ~~ 

Monica . ohm.an 

DRAFTED BY : 

ATTORNEY DOUGLAS B. CLARK 
FOLEY & LARDNER 
POB 1497 

Notary Public, Dane County, Wisconsin 
My commission expires October 26, 2003 

NR 0146208 
MADISON, WI 53701-1497 
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EXHIBIT A 

Parcel I : 

The Northeast Quarter (NEl/4) of the Southeast Quarter (SEl /4) of Section Nwnbered Twenty-seven (27) 
Township Numbered Tweaty (20) North, Range Numbered Twenty-two (22) East, in the Town of Franklin, 
Manitowoc County, Wisconsin .. 

Parcel No.: 5-027-012-00.00 

Parcel 2: 

The East One-half (El/2) of the Northwest Quarter (NW 1/4) of the Northeast Quarter (NEl/4) of Section 
Numbered TI1irty-four (34), Township Numbered Twenty (20) North, Range Numbered Twenty-two (22) 
East, in the Town of Franklin, Manitowoc County, Wisconsin and the Northeast Quarter (NEl/4) of the 
Northeast Quarter (NEl/4) of Section Numbered Thirty-four (34), Township Numbered Twenty (20) 
North, Range Numbered Twenty-two (22) East, in the Town of Franklin, Manitowoc County, Wisconsin. 

Pace! No.: 

Parcel 3: 

5-034-002-001.00 
5-034-001-000.00 

The Southwest V. of the Southeast Y. of Section Nwnber 27, Township Number 20 North, Range Nmnber 
22 East of the Fourth Principal Meridian, located in the Town of Franklin, County of Manitowoc, State of 
Wisconsin. 

Parcel No.: 5-027-015-001.00 
5-027-015-002.00 

NR 0146209 
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Affidavit of Interest 
ln 

Document Number Real Property 

DOUGLAS B. CLARK, an attorney at the law firm 
of Foley and Lardner and legal counsel to the Lemberger Sites 
Remediation Group ("LSRG"). hereby certifies that the following 
statements are true. 

l. LSRG is a group of companies, corporations, 
municipalities and other parties that, as directed by the United States 
Environmental Protection Agency("USEPA") and the Wisconsin 
Department of Natural Resources ("WDNR"), are responsible for 
remediating environmental contamination associated with, and 
allegedly originating at, the Lemberger Landfill Superfund Site and the 

- Lemberger Transport & Recycling Site (the "Sites.") 

2, In order to facilitate the remediation of the Sites, 
LSRG and USEPA have entered into certain Access Agreements and 
Easement Agreements with the owners of the parcels in the vicinity of 
the Sites. These Access Agreements and Easements pennit LSRG, 
USEPA, and WDNR to enter the properties to: install, operate and 
monitor the groundwater and leachate extraction and monitoring wells; 
in some cases, install, operate and monitor pipelines and associated 

equipment necessary to transport groundwater and treated effluent; 

• 
VOL 1387 PAGE 16{) 

STATE OF WISCOtlSIN - ttAfllTOUOC COUIHY 
PRESTON JOnES, REGISTrn OF DfEPS 

RECElVED FOR RECORD 

17 AUS 1999 1:32141 PM 

Recordin Area 

Name and Return Address 
Auorncy Douglas B. Clark 

150 East Gilman Street ~ /J''
P.O. Bo:it 1497 d; / ~ c..!-,Q) 
Madison, Wisconsin 53701-1497 

See Attached Exhibit A 
Parcel ldenllfication Number ~PIN) 

in some cases, install, operate and monitor landfill caps, clay and soil borrow sources; and a variety of other 
activities necessary to complete the USEPA and WDNR required remediation at, and associated with, the Sites. 

3. The parcel described on Exhibit "A", attached hereto and incorporated herein, is subject to Access 
Agreements and/or Easements in favor of LSRG, USEPA and WDNR. Any conveyance, transfer, lease or 
encumbrance affecting such p'roperty will be subject to such Access Agreements and/or Easements and· the purpose 
of'this Affidavit is to give the public notice of such interest. 

4. Additional infonnation regarding the encumbrances on this parcel may be obtained by contacting 
Attorney Douglas B. Clark at: 

ST A TE OF t&usco«s /IV' 

COUNTY OF~ 

Foley & Lardner 
150 East Gilman Street 
P.O. Box 1497 
Madison, Wisconsin 53701-1497 

) 
) SS 
) 

Personally came before me this //,.~day of flo-1£:1 ~ , 1999, the above named 
2)4 ~l.tf.I ,6 . ~K , to me known to be the person who executed the foregoing and acknowledged the 
same. 

Notary Pu~ 
.7dwe. , County 

State of W/.(¢''1""~ , 
My commission 3279? 

This instrument was drafted by Douglas B. Clark, Foley & Lardner. 

003.181968 NR 0146215 
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The Southwest \4 of the Southeast 1.4 of Section Number 27, Township Number 20 North, Rang~ Number 22 East 
of the Fourth Principal Meridian, localed in the Town of Franklin, County of Manitowoc, State of Wisconsin. 

Parcel No.: 

.,, 
... ~ . 
. ' . ... 

003.181968 

5-027-015-001 .00 
5-027-015·002.00 

. 1~1 
V..A. 

NR 0146216 
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Document Number 

Affidavit of Interest 
In 

Real Property 

DOUGLAS B. CLARK, an attorney at the law finn 
of Foley and Lardner and legal counsel 10 Lhe Lemberger Sites 
Remediation Group (MLSRG"), hereby certifies Lha1 the following 
statements are uue. 

1. LSRG ls a group of companies, corporations, 
municipalities and oLher parties that, as directed by the United States 
Environmental Proiection Agency(MUSEPA") and the Wisconsin 
Deparunent of Natural Resources ("WDNR"), are responsible for 
remediating environmental contaminaiion associaied wiLh, and 
allegedly originating at, the Lemberger Landfill Superfund Site and the 
Lemberger Transport & Recycling Site (the "Sites.") 

2. In order 10 facilita1e the remediation of the Sites, 
LSRG and USEPA have entered into certain Access Agreemenls and 
Easement Agreemenis with the owners of the parcels in the vicinity of 
the Sites. These Access Agreements and EasemenlS permit LSRG, 
USEPA, and WDNR to enter the properties 10: install, operate and 
monitor the groundwater and leachate extraction and monitoring wells; 
in some cases, install, operate and monitor pipelines and associated 

equipment necessary to transport groundwater and treated effluenl; 

VOL 1397 PAGE 687 

STATE OF YISCUNS!tl - HflttITOWOC coum 
PRESTON JOllES, REGISTER OF DEEDS 

RECEIVED FOR RECORD 

10/15/1999 lO:J9:50 AH 

Recordin Area 

Name and Return Address ~ 
Attorney Douglas 8. Clark 6NV 
150 East Gilman Street :j5 ~ C jL 
P.O. Box 1497 
Madison, Wisconsin 53701-1497 

See Attached Exhibit A 
Pan:el ldemificailon Number (PIN) 

in some cases, install, operate and monitor landfill caps, clay and soil borrow sources; and a variety of other 
activities necessary to complete the USEPA and WDNR required remediation at, and associated with, the Sites. 

3. The parcels described on Exhibit" A", attached hereto and incorporaied herein, are subjecl to an 
Access Agreement in favor of LSRG, USEPA and WDNR. Any conveyance, transfer. lease or encumbrance 
affecting such property will be subject to such Access Agreements and/or Easements and the purpose of this 
Affidavit Is to give the public notice of such interest. 

4. Additional information regarding the encumbrances on these parcels may be obtained by contacting 
Attorney Douglas B. Clark at: 

Foley & Lardner 
150 East Gilman Street 
P.O. Box 1497 
Madison, Wisconsin 53701-1497 

Douglas B. Clark 

STATE OP WISCONSIN ) 
) SS 

COUNTY OP DANE ) 

Personally came before me this 12111 day of October, 1999, the above named Douglas B. Clark, to 
me known to be Lhe person who executed the foregoing and acknowledged the same. 

Dane County 
State of Wisconsin 
My commission expires October 31, 1999. 

This instrument was drafted by Douglas B. Clark, Poley & Lardner. 

. 687 
NR 0146211 
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EXJllBIT A 

Parcel 1: 

The Northeast Quarter (NEl/4) of the Southeast Quarter (SEl/4) of Section Numbered Twenty-seven (27) 
Township Numbered Twenty (20) North, Range Numbered Twenty-two (22) East, in the Town of Franklin, 
Manltowoc County, Wisconsin. 

~: 

The East One-half (El/2) of the Northwest Quarter (NWl/4) of the Northeast Quarter (NEl/4) of Section 
Numbered Thirty-four (34), Township Numbered Twenty (20) North, Range Numbered Twenty-two (22) East, in 
the Town of Franklin, Manhowoc County, Wisconsin and r.hc West One-half (Wl/2) of the Northeast Quarter 
(NEl/4) of the Northeast Quarter (NEl/4) of Section Numbered Thirty-four (34), Township Numbered Twenty 
(20) North, Range Numbered Twenty-two (22) East, in I.be Town of Franklin, Manitowoc County, Wisconsin.· 

NR 0146212 
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Document Number 

Affidavit or hlterest 
In 

Real Property 

DOUGLAS B. CLARK, an attorney at the law firm 
of Foley and Lardner and legal counsel to the Lemberger Sites 
Remediation Group ("LSRG"), hereby certifies that the following 
statements are true. 

1. LSRG is a group of companies, corporations, 
municipalities and other parties that, as directed by the United States 
Environmental Protection Agency("USEPA") and U1e WiS<:onsin 
Department of Natural Resources ("WDNR"), are responsible for 
remediating environmental con.lamination associated with, and 
allegedly originating at, the Lemberger Landfill Superfund Site and the 
Lemberger Transport & Recycling Site (the "Sites.") 

2. In order to facilitate U1e remediation of the Sites, 
LSRG and USEPA have entered imo certain Access Agreements and 
Easement Agreements wiU1 the owners of the parcels in the vicinity of 
the Sites. TI1ese Access Agreements and Easements permit LSRG, 
USEPA, and WDNR co enter the. properties to: install , operate and 
monitor the groundwater and leachate extraction and monitoring wells ; 
in some cases, install, operate and monltor pipelines and associated 

equipment necessary to transport groundwater and treated effluent; 

• 
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STATE OF WISCONSIN - lfANITOllOC COUllTY 
PRESTON JONES, ~GISTER OF DEEDS 

RECEIVED fOR RECORD 

I~ JAH 2000 11101154 N1 

Recordinl! Area 

Name nnd Return Address ~ 
Attorney Douglas B. Clark ENV 
150 East Gilman Street 
P.O. Bol\ 1497 .4/ /(/;<, 
Madison, Wisconsin SJ701-1497 

See Auached Exhibit A 
Parcel ltlentificatio11 Number (PIN) 

in some cases, install, operate and monitor landfill caps, clay and soil borrow sources; and a variety of other 
activities necessary to complete the USEPA and WDNR required remediation at, and associated wiU1, U1e Sites. 

3. TI1e parcel described on Exhibit "A", attached hereto and incorporated herein, is subject to an 
Access Agreement in favor of LSRG, USEPA and WDNR. Any conveyance, transfer, lease or encumbrance 
affecting such property will be subject to such Access Agreements and/or Easement and the purpose of this 
Affidavit is to give the public notice of such interest. 

4. Additional information regarding the encumbrances on these parcels may be obtained by contacting 
Attorney Douglas B. Clark at: 

Foley & Lardner 
150 Ease Gilman Street 
P.O. Box 1497 

~;,oo, w;""."' ;" 5370:-1497 

~~ 
ST A TE OF WISCONSIN 

SS 
COUNTY OF DANE 

Personally came before me this 12111 day of January, 2000, the above named Douglas B. Clark, to 
me known to be the person wl!o execu!ed !he foregoir.g 3nd ad:no\•1ledged the same. 

b - (JJL__ 
Notary~ 
Dane County 
State of Wisconsin 
My commission expires: /o/z(,,/o 3 

This instrument was drafted by Douglas B. Clark, Foley & Lardner. 

110 
...l.V 

NR 0146213 
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EXHIBIT A 

The East One-half (El /2) of the Nort11east Quarter (NEl/4) of t11e Northeast Quarter (NEl/4) of Section 
Numbered Thirty-four (34), Township Numbered Twenty (20) North, Range Numbered Twenty-two (22) East\ in 
the Town of Franklin, Manitowoc County, Wisconsin. 

NR 0146214 
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Document Number 

ACCESS AND EASEMENT 
AGREEMENT 

b . 

After recording, return to: 
Attorney Douglas B. Clark 
Foley & Lardner 
P.O. Box 1497 
Madison, Wisconsin 53701-1497 

See attached Exhibit A 

Parcel Identification Number(s) 

This Access and Easement Agreement (the "Agreement") is dated this /// day 
of m~ I 2001, and is between Terrence C. Lemberger (the "Owner") and the Lemberger 
Sites RJilediation Group ("LSRG"), whose members are the City .of Manitowoc, Manitowoc 
Company, Manitowoc Public Utilities, Newell Rubbermaid Inc., Red Arrow Products 
Company, LLC, Invincible Metal Furniture Company, Inc., and The Great Atlantic & Pacific 
Tea Company, Inc. 

WHEREAS , the Owner owns property in Section 34, Township Number 
Twenty(20) North, Range Number Twenty-two (22) East, in the Town of Franklin, Manitowoc 
County, Wisconsin, more particularly described on the attached Exhibit A (the "Property") . 

. The Property includes portions of the Lemberger Transport Recycling ("LTR")1 

Superfwid site located near the Village of Whitelaw, which has been listed on the National 
Priority List under the Comprehensive Environmental Response, Compensation and Liability 
Act; 

1 The LTR site is located in the East One-half (El/2) of the Northwest Quarter (NWl/4) of the Northeast 
Quarter (NEl/4) of Section Numbered Thirty-four (34), Township Numbered Twenty (20) North, Range 
Numbered Twenty-two (22) East, in the Town of Franklin and the West One-half (Wl/2) of the Northeast Quarter 
(NEl/4) of Section Numbered Thirty-four (34), Township Numbered Twenty (20) North, Range Numbered 
Twenty-two (22) East, in the Town of Franklin. 

;;,1. JtA 
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WHEREAS, the LSRG desires unrestricted, continuous and permanent access to 
the Property for itself, U.S. EPA, WDNR, and their contractors, consultants and 
representatives; 

WHEREAS, the LSRG has been investigating and remediating hazardous 
substance contamination at the LTR Site (the "Remediation") under the direction of the United 
States Environmental Protection Agency ("U.S . EPA") and the Wisconsin Department of 
Natural Resources ("WDNR"), pursuant to Consent Decree No. 92-C-0583 (E.D . Wis. 1992) 
and Administrative Order by Consent No. V-W-93-C-196 (U.S. EPA Region V, 1993)(the 
"AOC"); 

NOW, THEREFORE, in consideration of mutual promises contained in this 
Agreement, the sufficiency of which is hereby expressly acknowledged, the Owner and the 
LSRG (hereinafter collectively the "Parties") hereby agree as follows: 

1. Access. The Owner grants to the LSRG, U.S. EPA, WDNR, and their 
contractors, consultants and representatives a perpetual easement and access to the Property for 
the purpose of: (a) preparing for and conducting the Remediation, including but not limited to 
the construction, operation and maintenance of a groundwater treatment system, a portion of 
which may be located on the Property and (b) any other purpose deemed reasonably necessary 
by the LSRG, U.S. EPA and/or WDNR, pursuant to the Consent Decree and AOC. The 
access. and easement granted under this Agreement shall be unrestricted, continuous and 
permanent, shall run with the land, and shall be binding upon and inure to the benefit of the 
Parties hereto and their heirs, personal representatives, successors and assigns. The access and 
easement given by the Owner pursuant to this Agreement shall be for the sole purpose as 
described in subparagraph (a) and (b). In no event shall the Agreement be interpreted to 
provide the LSRG, or any other party, any ownership rights to the Property. Owner agrees 
and understands that the Property is now and will in the future be located inside a fence and 
that owner.will not have access to the property until such time, if ever, that U.S . EPA and 
WDNR agree that the fence can be removed. Owner agrees to refrain from activity on the 
Property, or on any adjacent property, that could negatively affect the LSRG's remediation 
efforts or exacerbate the soil or groundwater contamination at or in the vicinity of the L TR 
site. 

. . 
2. Warranties and Representations. The Owner represents· and warrants that he bas 

good and indefeasible fee simple title to the Property, free and clear of all liens and 
encumbrances. Subject to municipal and zoning ordinances and easements, the Owner 
represents and warrants that be has the full power and authority to convey the rights granted 
under this Agreement. If the Owner's represen~tions and warranties under this Section are 
determined after the effective date of this Agreement to be inaccurate, the LSRG may at its 
sole option: (a) declare this Agreement null and void, in which case the Owner shall promptly 
return to the LSRG the full sum paid by the LSRG to the Owner pursuant to Section 3 
(Payment of Costs) of this Agreement; or (b) agree with the Owner that this Agreement shall 
remain effective only if the Owner immediately obtains from all third parties with title and/or 
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rights to the Property a written agreement that such parties shall be bound by the terms of this 
Agreement, without compensation by the LSRG. 

3. Payment of Costs. In consideration for the access and easement granted in this 
Agreement, the LSRG paid the Owner the sum of Seven Thousand Five Hundred Dollars 
($7500). Other than as provided in Section 6 hereof, the LSRG shall not be responsible for or 
be required to reimburse the Owner for any other costs, including without limitation tlie value 
of any crops, trees or vegetation on the Property which are damaged or destroyed as a result o{ 
the access and easement granted under this Agreement. 

4. Improvements. The LSRG shall be responsible for and shall pay all costs 
incurred in connection with the instillation, operation and maintenance of all structures and 
equipment placed on the Property in connection with the Remediation or any other activities 
specified in Section 1 (Access) of this Agreement. 

5. Indemnification. The LSRG shall indemnify and hold the Owner harmless from 
and against any and all physical injuries to persons and damage to personal property caused by 
the actions of the LSRG or their contractors, consultants, and representatives, on the Property 
arising out of or relating to the access granted under this Agreement, provided, however, that 
this indemnity shall not apply to any injuries, death, damages, claims, losses, demands, 
expenses or liabilities that: (a) are caused by the Owner or any third party who is not an agent, 
employee or contractor (including subcontractors) of the LSRG; or (b) result from the presence 
of hazardous substances on the Property, unless the damage or injury was caused by an act of 
omission of the-.bSRG-or-its .contraGtors,consultants and representatives . 

6. Restoration/Release. The Owner agrees that at the conclusion of the 
Remediation, the LSRG will have no obligation to regrade, remove, or otherwise restore the 
Property to any particular grade, appearance, or condition. The Owner expressly releases the 
LSRG from any claim for restoration or any other claim for property damage related to the 
Property. 

7. Taxes. The Owner shall be responsible for the timely payment of all real estate 
taxes, both general and special, levied against the property. 

8. Cooperation. The Parties shall cooperate in good faith during the pendency of 
this Agreement. The Owner shall fully cooperate with the LSRG's efforts to remediate the 
LTR site. 

9 . Attorney's Fees. Either Party may enforce this Agreement by appropriate 
action, and should it prevail in such litigation, it shall recover, as part of its costs, reasonable 
attorneys' fees. 

10. No Waiver of Rights. Nothing in this Agreement shall be construed to waive 
any rights, claims or privileges which the LSRG may have against any person or entity, and 
the LSRG expressly reserves all rights of action, claims, and demands against any and all 
persons and entities under all state and federal statutes and regulations. 
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11 . Compliance with Applicable Laws. The LSRG shall comply with all applicable 
federal, state or local laws ordinances, rules, orders, or regulations in conducting work on the 
Property pursuant to this Agreement. 

12. Notice. Notices relating to this Agreement shall be sent to the following: 

Douglas B. Clark 
Foley & Lardner 
P.O. Box 1497 
150 E. Gilman Street 
Madison, WI 53701-1497 
(414)297-5826 (Milwaukee) 
(608)258-4276 (Madison) 

Terrence C. Lemberger 
9715 Highway 42 
Newton, WI 53063 
(920) 726-4752 

13. Amendment and Termination. This Agreement may be amended only by the 
written agreement of both Parties. This Agreement shall remain in effect until the LSRG 
provides written notice to the Owner that the activities described herein are concluded, or upon 
the written agreement of both Parties. 

14. Binding Effect. This Agreement, including the benefits and burdens, shall run 
with the Property and is binding upon and shall inure to the benefit of the Parties hereto and 
their heirs, personal representatives, successors, and assigns. 

15. No Admission of Liability. This Agreement is not an admission of liability on 
the part of LSRG and/or the Owner. 

16. Entire Agreement. This Agreement reflects the entire agreement between the 
LSRG and the Owner with respect to the matters contained herein, and no statements, 
promises, or inducements, including without limitation, the contents of the Prior Agreement, 
that are not contained herein shall be valid or binding. 

17. Severability. If any provision of this Agreement is deemed invalid or 
unenforceable, the balance of this Agreement shall remain in full force and effect. 

18. Governing Law. This Agreement shall be interpreted under the laws of the 
State of Wisconsin. 

19. Advice of Counsel. The Owner has read this Agreement, has had opportunity to 
consult with legal counsel, and represents that he knows and understands the content and 
meaning of the Agreement. 
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20. Headings. The Section headings contained herein are for convenience only and 
shall not be deemed to limit, construe, affect or alter the meaning of such Sections. 

IN WITNESS WHEREOF, the Parties hereto, which may be represented by and 
through their appointed counsel, enter into this Agreement, Each per.son signing this 
Agreement represents and warrants that he or she has the full power and authority to enter into 
this Agreement. 

STATE OF WISCONSIN ) 

A/].' A ""' l ,. ) SS. 
COUNTY OF ;~J ) ...._, 

s~11-01 
Date 

Date 

. ·--- ____ .. -P~rsonally -c~~befor~ m;~Tl~;~f V1~0001, the above-n~ed 
Terrence C. Lemberger, to me known to be the person wh~~ "the foregoing instrument 
and acknowledge that he executed the same. 

Notary Public, Dane County, Wisc~ 
My conunission expires~i 1 . . . 

STATE OF WISCONSIN ) ) \ I: JI 

) SS. 

COUNTY OF DANE ) : '." , , ' I 

Personally came before me this I ( f\. day of~ > . . I 2001, the above-named' . . I 
Douglas B. Clark, to me known to be the person who exec~regoing instrument and 

aclmowledge that he executed the same. ~j]~-..c. ........ _ 
Notary ~c, Dane County, Wisconsin 
My commission expires -c16+~<.. ~oC3.· . . 

v . 

..... :-) J ' · ..• 

I' · .. 
I i I ! 

'· 

- . . -
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PROPERTY USE 
RESTRICTION 
AGREEMENT 

THJS PROPERTY USE RESTRICTION 
AGREEMENT (this "Agrc~ment") is made and effective as of 

. August _,,:'L 2005, by and betwe:en NORBERT AND CLARA GAIL 
BRAUN (collectively, the "Grant.or") and the LEMBERGER SITES 
REMEDIATION GROUP (the "Bene~ciary''). 

W IT N ES S ETH: 

WHEREAS, the Grantor is the fee simple owner of 
certain real Property (the ''Property") located in the Town of 
Franklin, Manitowoc County, Wisconsin, as described on "Exhibit 
Ii" attached hereto and hereby made a part hereof; 

. .WHEREAS, the Granter and Beneficiary wish to 
restrict development of those portions of the Property that arc 
unimproved and undeveloped as of the date of this Agreement (the 
"Restriction") as set forth in the following section; 

WHEREAS, the parties wish to make certain other 
agreements regarding the Restriction as arc more particularly set 
forth below. 

AGREEMENT 

STATE OF WI · MTWC CO 
PAESTON JONES AEG/OEEOS 

AECEIVEO FOR AECORO 
00/26/2005 10:47:58 AA'. 

RccordiD1 Alta 

lmftcd by, '"d .a... roconlina, ruum 10: 

Douglas S. Buck 
Foley & Lardner LLP 
P. 0. Box 1497 
Madison, WI S3701·1497 

Pared Identification Numbu (PIN) 

NOW, THEREFORE, in consideration of the foregoing premises and othe.r good 
and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the 
Granter and Beneficiary agree to the following Restriction, as set forth below, encumbering the 
Property. 

l. Purpose. It is the purpose of this Restriction that those portions of the 
Property that are unimproved and undeveloped as of the date of this agreement shall remain in an 
undeveloped and unimproved state, except for any improvements or developments that the 
Beneficiary authorizes by prior written consent, which conse'nt Beneficiary may withhold in its 
sole and absolute discretion. 

2. Prohibited Uses, Structures and Activities. Any improvement to or 

003.517950.1 

construction on the Property is hereby prohibited, including but not limited to tho following: 
filling, grading and dredging; excavating; artificial ditching and lagooning; deposition or 
extraction of materials; construction or erection of any building or structure; road coostructiop; 
installation of utilities; livestock grazing. 
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3. Allowed Uses. Those portions of the Property that are i.n agricultural use 
as of the date of this Agreement may contin.ue ~be used for agricultural purposes; provided . 
however, that the Granter shall not expand the existing agricultural use oftl_l~ Property without 
the Beneficiary's written consent, which consent the Beneficiary may withhold in its sole and· 
absolute discretion. Als01 nothing in this Agreement shall restrict the right of the Beneficiary to . 
use the Property in any manner authorized by previous a&reements between the Grantor and 
Beneficiary. 

4. Reserved Rights. Grantor reserves to themselves and their heirs, 
successors and assigns all rights accruing from the ownership of the Property including the right 
to engage in, or permit or invite others to engage in, all uses of the Property that are not 
expressly prohibited and that are not inconsistent with the purpose of this Agreement. 

5. Access. No right of access by the gen~ral publia to any portion of the 
Property is conveyed by this Agreement. · 

6. Rights and Obligations. To accomplish the purpose of this Agreement, 
the following rights are conveyed to Beneficiary by this Agreement: To enter upon the Property 
at reasonable times to monitor compliance with and otherwise enforce the terms of this 
Agreement provided that,"except iri cases where Beneficiary detennines that immediate entry is 
required due to an emergency or to prevent, terminate or mitigate a violation of the Agreement, 
such entry shall be upon prior reasonable notice to Orantor; and to pn:vent any activity or use of 
the Property that is prohibited or inconsistent with the purpose of this Agreement. The rights . 
conveyed to Beneficiary shall also be considered as obligations assumed.by B~neficiary. 

7. Control. Nothing in this Agreement shall be construed e.5 giving rise, in 
the absence of a judicial decree, to any right or ability in Beneficiary to exercise pbysiCal or · 
managerial control over the operatjons of the Property or activities on the Property. Beneficiary· 
shall not in any case unreasonably interfere with G~ntor's use and enjoyment of the Property. 

8. Remedies. If Beneficiary determines that a violation of the terms of this 
Agreement has .occurred or is threatened, Beneficiary shall attempt to infonnally resolve the 
violation with Grantor. If informal resolution is not successful, Beneficiary shall give )Yritten 
notice to Grantor of such violation and demand corrective action sufficient to cun: the violation 
and, where the "violation involves injury to the Property resulting from any use or actiVity 
prohibited or inconsistent with the pmpose of this Agreement, to restore the portion of the 
Property to its prior condition. If Grantor fails to cure the violation within 30 days after receipt 
of notice from Beneficiary, or if the violation cannot be reasonably cured within 30 days but 
Orantor fails to begin curing such violation or fails to continue to diligently cure such violation, 
Beneficiary may bring an action at law or in equity to enforce the terms of this Agreement, to 
enjoin violation by temporary or permanent injunction, to require restoration of the Property to 
the condition that existed prior to the violation and recover all of its costs and expense incurred 
in connection with such action, including without limitation its reasonable attorneys' fees. If 
Beneficiary determines that circumstances require immediate.action to prevent or mitigate 

. significant damage to the conservation values of the Property, Beneficiary m~y pursue·its 
remedies without ptior notice to Grantor. Beneficiary's rights shall apply equal.ly in the event of 
either actual or threatened violations. Nothing contained in this Agreem~nt shall be construed to 
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entitle Beneficiary to bring any action against Orantor for injury or change to the Property 
resulting from causes be)'.ond Grantor's control including but not limited to i)re, flood and storm. 

9. Non-Waiver. Failure ofBeneficiary to exercise its rlgnts under this · 
Agreement in the evenfof any breach of any term of this Agreement by Granter shall not be 
deemed to be a waiver by Beneficiary of such term or of any breach or subsequent breach of the 
same term or any other 'erm of this Agreement or of any of Beneficiary's rights under this 
Agreement. 

10. Costs and Liabilities. Oran tor retairis all responsibilities and shall bear 
all costs and liabilities of any kind related to the ownership, operation, upkeep and maintenance 
of the Property. Granter remains responsible for obtaining any government permits and 
approvals necessary in connection with Grantor's use and activities on the P~operty. 

11. Assignment. This Agreement is transferable. · 

12. Subsequent Transfen. Granter agrees to incorporate the terms of this 
Agreement by reference in any deed or other legal instrument by which they divest themselves of 
any interest in all or a portion of the Property, including without limitation, a leasehold interest. 
Granter further agrees to give written notice to Beneficiary of the transfer of any interest at least 

· forty-five{45)-days·prior-to the date ofsuch·tnmsfer. ·The-failure of Granter to perform any act 
required by this paragraph shall not impair the validity of this Agreement or limit its 
enforceability in any way . 

. 13. Severabillty. If any provision of this Agreement or the· o.pplico.tion 
thereof to any person or circumstance is found to be invalid, the remainder of tlie provisions of 
this Agreement, or the application of such provision to persons or circwnstances other than those 
·as to which it is found to be involi? as the case may be, shall not be affected thereby. · 

14. Extlnguisbment. This Restriction shall expire and this Agreement shall 
be of no further force and effect 60 days following the day that Beneficiary receives notice by 
mail from the United States Environmental Protection Agency certifying that no further 
monitoring or remediation activities are required at the Lemberger Superfund Sites, or. at any 
other time agreed upon in writing by the Granter and Beneficiary or !heir assigns. 

{SIGNATURE PAGEFOLLQWS} 
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the 
day and year first above written. 

GRANTO RS: 

.~lb.._,/ 
Norbert Braun 

BENEFICIARY: 

LEMBERGER SJTES REMEDIATION GROUP 

"'oihc~ 
Its: Agent and Counsel 
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) SS. 

COUNTY O~ .. c ) 
. / 

Personally came before me thisL_ day of August, 2005, the above-named 
Norbert Braun who executed the foregoing~tr;°iment and acknowledged that he executed the 
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same for the purposes thereirt contained. 

STATE OF WISCONSIN ) 
n.~ ) SS. 

COUNTY..,.~ _ ) .-

Personally came ~fo;e- me thi6' ~ay of August, 2005, the above-named 
Clara Gail Braun who executed the foregoip('i"~fnuile-nt ano ·acknowledged that he executed the · 
same for the purposes therein contained. 

~£:~-4L 
Notary Pu?li~, State.°?iSFons~ 
My comm1ss1on:.._...,i""'"L9_._,""'",M __ ---,7 _____ _ 

STA TE OF WISCONSIN ) 
- ~ )SS. 

COUNTYO~ . 

~/ 
Peraonally came before me __ day of August, 2005, the above-named · 

Douglas B. Clark ofLemberger Sites Rem ation Group, who executed the foregoing 
instrument and acknowledged that he executed the s~_c;, for the purposes therein ontaincd. 

C-;)-· ·.L 
/n::: tedName:· A 

Notary Public, tate of 
My commission:~~"'.L.:.:::....."------
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EXHIBIT A 

Legal Description of Property 

The Southeast V. of the Southeast Y. of Section 27, Township 20 
North, Range 22 East, in the Town of Franklin, Manitowoc, 
Wisconsfu. 
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Signs on Fences 
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Signs on Lemberger Transport & 
Recycling Site Gates 



Signs on Lemberger Landfill Gates 
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